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West's Florida Statutes Annotated
Florida Rules of Civil Procedure (Refs & Annos)

Fla.R.Civ.P. Rule 1.140

Rule 1.140. Defenses

Currentness

(a) When Presented.

(1) Unless a different time is prescribed in a statute of Florida, a defendant must serve an answer within 20 days after
service of original process and the initial pleading on the defendant, or not later than the date fixed in a notice by
publication. A party served with a pleading stating a crossclaim against that party must serve an answer to it within 20
days after service on that party. The plaintiff must serve an answer to a counterclaim within 20 days after service of the
counterclaim. If a reply is required, the reply must be served within 20 days after service of the answer.

(2)(A) Except when sued pursuant to section 768.28, Florida Statutes, the state of Florida, an agency of the state, or an
officer or employee of the state sued in an official capacity must serve an answer to the complaint or crossclaim, or a
reply to a counterclaim, within 40 days after service.

(B) When sued pursuant to section 768.28, Florida Statutes, the Department of Financial Services or the defendant
state agency has 30 days from the date of service within which to serve an answer to the complaint or crossclaim or
a reply to a counterclaim.

(3) The service of a motion under this rule, except a motion for judgment on the pleadings or a motion to strike under
subdivision (f), alters these periods of time so that if the court denies the motion or postpones its disposition until the
trial on the merits, the responsive pleadings must be served within 10 days after the filing of the court's order or, if the
court grants a motion for a more definite statement, the responsive pleadings must be served within 10 days after service
of the more definite statement unless a different time is fixed by the court in either case.

(4) If the court permits or requires an amended or responsive pleading or a more definite statement, the pleading or
statement must be served within 10 days after the filing of the court's order unless a different time is fixed by the court.
Responses to the pleadings or statements must be served within 10 days of service of the pleadings or statements.

(b) How Presented. Every defense in law or fact to a claim for relief in a pleading must be asserted in the responsive
pleading, if one is required, but the following defenses may be made by motion at the option of the pleader: (1) lack
of jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of
process, (5) insufficiency of service of process, (6) failure to state a cause of action, and (7) failure to join indispensable
parties. A motion making any of these defenses must be made before pleading if a further pleading is permitted. The
grounds on which any of the enumerated defenses are based and the substantial matters of law intended to be argued
must be stated specifically and with particularity in the responsive pleading or motion. Any ground not stated must be
deemed to be waived except any ground showing that the court lacks jurisdiction of the subject matter may be made at
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any time. No defense or objection is waived by being joined with other defenses or objections in a responsive pleading or
motion. If a pleading sets forth a claim for relief to which the adverse party is not required to serve a responsive pleading,
the adverse party may assert any defense in law or fact to that claim for relief at the trial, except that the objection of
failure to state a legal defense in an answer or reply must be asserted by motion to strike the defense within 20 days after
service of the answer or reply.

(c) Motion for Judgment on the Pleadings. After the pleadings are closed, but within such time as not to delay the trial,
any party may move for judgment on the pleadings.

(d) Preliminary Hearings. The defenses 1 to 7 in subdivision (b) of this rule, whether made in a pleading or by motion,
and the motion for judgment in subdivision (c) of this rule must be heard and determined before trial on application of
any party unless the court orders that the hearing and determination must be deferred until the trial.

(e) Motion for More Definite Statement. If a pleading to which a responsive pleading is permitted is so vague or ambiguous
that a party cannot reasonably be required to frame a responsive pleading, that party may move for a more definite
statement before interposing a responsive pleading. The motion must point out the defects complained of and the details
desired. If the motion is granted and the order of the court is not obeyed within 10 days after the filing of the order or
such other time as the court may fix, the court may strike the pleading to which the motion was directed or make such
order as it deems just.

(f) Motion to Strike. A party may move to strike or the court may strike redundant, immaterial, impertinent, or
scandalous matter from any pleading at any time.

(g) Consolidation of Defenses. A party who makes a motion under this rule may join with it the other motions herein
provided for and then available to that party. If a party makes a motion under this rule but omits from it any defenses or
objections then available to that party that this rule permits to be raised by motion, that party shall not thereafter make
a motion based on any of the defenses or objections omitted, except as provided in subdivision (h)(2) of this rule.

(h) Waiver of Defenses.

(1) A party waives all defenses and objections that the party does not present either by motion under subdivisions (b), (e),
or (f) of this rule or, if the party has made no motion, in a responsive pleading except as provided in subdivision (h)(2).

(2) The defenses of failure to state a cause of action or a legal defense or to join an indispensable party may be raised
by motion for judgment on the pleadings or at the trial on the merits in addition to being raised either in a motion
under subdivision (b) or in the answer or reply. The defense of lack of jurisdiction of the subject matter may be raised
at any time.

Credits
Amended July 26, 1972, effective Jan. 1, 1973 (265 So.2d 21); Oct. 6, 1988, effective Jan. 1, 1989 (536 So.2d 974); July
16, 1992, effective Jan. 1, 1993 (604 So.2d 1110); Oct. 1, 1998 (718 So.2d 795); Oct. 5, 2000, effective Jan. 1, 2001 (773
So.2d 1098); Sept. 27, 2007, effective Jan. 1, 2008 (966 So.2d 943); Sept. 1, 2016, effective Jan. 1, 2017 (199 So.3d 867).

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972205148&pubNum=0000735&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000735&cite=536SO2D974&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992127932&pubNum=0000735&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998200877&pubNum=0000735&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000560660&pubNum=0000735&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000560660&pubNum=0000735&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013276734&pubNum=0000735&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039704637&pubNum=0003926&originatingDoc=NC7A18470AD5711E686E6CD150269C635&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)


Rule 1.140. Defenses, FL ST RCP Rule 1.140

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 3

Editors' Notes

COMMITTEE NOTES
1972 Amendment. Subdivision (a) is amended to eliminate the unnecessary statement of the return date when
service is made by publication, and to accommodate the change proposed in rule 1.100(a) making a reply
mandatory under certain circumstances. Motions to strike under subdivision (f) are divided into 2 categories,
so subdivision (a) is also amended to accommodate this change by eliminating motions to strike under the new
subdivision (f) as motions that toll the running of time. A motion to strike an insufficient legal defense will
now be available under subdivision (b) and continue to toll the time for responsive pleading. Subdivision (b)
is amended to include the defense of failure to state a sufficient legal defense. The proper method of attack for
failure to state a legal defense remains a motion to strike. Subdivision (f) is changed to accommodate the 2 types
of motions to strike. The motion to strike an insufficient legal defense is now in subdivision (b). The motion
to strike under subdivision (f) does not toll the time for responsive pleading and can be made at any time, and
the matter can be stricken by the court on its initiative at any time. Subdivision (g) follows the terminology of
Federal Rule of Civil Procedure 12(g). Much difficulty has been experienced in the application of this and the
succeeding subdivision with the result that the same defenses are being raised several times in an action. The
intent of the rule is to permit the defenses to be raised one time, either by motion or by the responsive pleading,
and thereafter only by motion for judgment on the pleadings or at the trial. Subdivision (h) also reflects this
philosophy. It is based on federal rule 12(h) but more clearly states the purpose of the rule.

1988 Amendment. The amendment to subdivision (a) is to fix a time within which amended pleadings, responsive
pleadings, or more definite statements required by the court and responses to those pleadings or statements
must be served when no time limit is fixed by the court in its order. The court's authority to alter these time
periods is contained in rule 1.090(b).

2007 Amendment. Subdivision (a) is amended to conform rule 1.140 to the statutory requirements of sections
48.111, 48.121, and 768.28, Florida Statutes. The rule is similar to Federal Rule of Civil Procedure 12(a).

AUTHOR'S COMMENT--1967
The rule is substantially the same as former Rule No. 1.11, 1954 Rules of Civil Procedure as per amendment
effective January 1, 1966. The amendment and present rule added to subsection (b) to restore demurrer practice
to the extent of requiring the specific grounds of defensive motions to be stated with particularity. Failure to
raise a ground of defense in a proper manner deems the ground waived, except for jurisdictional attacks which
are available at any time. The rule is similar to Federal Rule 12 and 1A Barron and Holtzoff, Federal Practice
and Procedure, Rules Edition (West 1960) should be consulted for persuasive interpretations by the federal
courts.

In view of the construction that all rules of procedure bearing on the method of presenting pleadings to the
court should be construed together, as recognized in Pan American World Airways v. Gregory, 96 So.2d 669
(D.C.A.3d 1957), special care should be taken to ensure that the specific requirements of related rules have
been complied with.

Affirmative defenses may not be asserted as grounds for a motion to dismiss under this rule, by operation of
Rule 1.110(d), unlike the former practice which required such defenses to be presented in an answer.

A motion to dismiss may assert an affirmative defense as a ground only within the limitations of Rule 1.110(d);
that is, if the affirmative defense appears on the face of a prior pleading.
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In the event a motion to dismiss is granted, the unsuccessful party may seek leave of the court to file an amended
pleading in which the defects of the dismissed pleading may be supplied by additional allegations.

It is not necessary to move to strike a complaint, counterclaim, cross-claim or third party claim but certain
defenses may be raised by motion.

By motion under paragraph (c) an issue of law is raised and all the facts which are properly pleaded are admitted.

Although paragraph (d) of this rule is in language which is mandatory and which makes it necessary to present
the matter on motion, nevertheless the court can hold the matter until trial.

Under paragraph (e) of this rule bills of particulars are superseded. Motions under paragraph (e) now toll the
running of the twenty day period.

An insufficient defense or any redundant, immaterial, impertinent or scandalous matter in a pleading may be
stricken on the motion of a party or by the court's motion.

Paragraph (g) of this rule is intended to avoid a series of successive motions.

The specified defenses of objections that may be raised by motion need not appear upon the face of the pleading
asserting the claim. “Speaking” motions are permissible. If the motion is based upon failure to state a claim,
however, and matters outside the pleadings are presented to and not excluded by the court, the motion shall
be treated as one for summary judgment.

Rule 1.140 was intended (1) to provide a convenient method for the presentation of defenses and objections and
(2) to prevent their use for purposes of delay. All defenses and objections are presented by motion or pleading.

Under prior law, successive motions presenting defenses and objections to pleadings were not only permitted,
but, in maintaining the distinction between special and general appearances, were required. The abolition of the
special appearance eliminated the need for successive motions, and the rule took the further step of precluding
a succession of motions.

A responsive pleading is required, generally, only to a pleading of a claim. In pleading to an answer containing
a counterclaim, the plaintiff will present only his defenses to the counterclaim; he should not meet the defenses
asserted in the answer to the original claim, for they shall be taken as denied or avoided.

When a responsive pleading is required, the pleader may present “every defense, in law or fact,” or objection in
the responsive pleading. The objection of lack of jurisdiction over the person, which formerly was required to
be made by special appearance, is not waived by joinder with defenses to the merits, or even with the averment
of counterclaims or crossclaims.

The pleader may prefer to raise by motion certain defenses or objections which he believes will be sustained and
thus obviate the need for pleading to the merits, or the disposition of which will aid in the preparation of his
pleading. Rule 1.140 provides seven specific defenses which may be raised by motion before pleading. Although
the rules do not refer to any particular type of motion, the usual method of raising the defense of failure to state
a cause of action and lack of jurisdiction over the subject matter is by motion to dismiss. Insufficiency of process
is attacked by a motion to quash; improper venue by a motion to abate or transfer; failure to join indispensable
parties by motion to abate and dismiss. In addition, Rule 1.140(e) provides for a motion for a more definite
statement. A motion to strike from any pleading any redundant, immaterial, impertinent or scandalous matter
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may be made under Rule 1.140(f). If a motion is made on any one of such defenses or objections, all other
defenses or objections provided under Rule 1.140 to be raised by motion, and then available, must be joined,
and no subsequent motion based on such defenses or objections will be entertained, except as provided in Rule
1.140(h). Grounds for all motions must be stated.

Successive motions are therefore allowed only (1) when a defense or objection provided for in Rule 1.140 was
not available when the prior motion was made upon one or more of the specified defenses or objections, or (2)
when the prior or subsequent motion is based upon a defense or objection provided for by statute or by a rule
other than Rule 1.140. For example, since a motion for change of venue upon one of the statutory grounds
listed in F.S.A. § 53.03 is not provided for in Rule 1.140, such a motion may be made separately and may
then be followed by a motion or by a pleading raising one or more of the defenses or objections enumerated
in Rule 1.140.

Motion for more definite statement

In prior practice, the motion for a more definite statement was permissible to aid the responding pleader to
prepare his pleading, but also, and more important, to seek information to aid him in his preparation for trial
by the formulation of more particular issues, and so prevent surprise at the trial.

The rule, on the other hand, limits the motion for a more definite statement to the needs of a party in framing a
responsive pleading. The rules for pre-trial discovery are thought to provide more adequate means for supplying
detailed information than did the common-law bill of particulars or the motion for more definite statement.

Since the purpose of the motion for a more definite statement is limited to the needs of the party in framing the
responsive pleading, the only pleadings subject to the motion are those to which a response is permitted. For
all practical purposes, such motion has taken the place of the former motion for compulsory amendment.

Bills of particulars--not available

Neither the Federal Rule nor this rule expressly abolish the bill of particulars, but the historical development
and the purposes of the bill indicate that it is no longer available. The historical development of Federal Rule
12(e) makes clear the intention to abolish them. The pre-trial discovery procedures serve the purpose of the
old bill of particulars.

General and special appearances

This rule contains no reference to either a general or special appearance. The former practice was to appear
specially for the purpose of objecting by motion to the jurisdiction of the court, insufficiency of process or
service of process. The fact that the validity of one objection or defense makes unnecessary a determination
of others presented by the same motion does not militate against the collective presentation contemplated by
the rule in aid of its purpose to avoid successive motions. Motions for a more definite statement or to strike a
portion of a pleading might well be excepted from the joinder requirement; but as a practical matter the revision
of the pleading required by the granting of such motions would not be likely to afford ground for any defense
or objection other than those excepted from the waiver provision of Rule 1.140(h).

There is no longer any necessity for appearing specially, as subdivision (b) provides that every defense may be
made either in the responsive pleading or by motion.
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The fact that an answer to the merits is an appearance for all purposes, is no longer of much significance. All
objections to jurisdiction, venue and process and all defenses in abatement or bar may be set up in a motion or
answer to the merits without waiving any of them. Conversely, all objections except jurisdiction of the subject
matter and failure to state a cause of action, failure to state a legal defense, or failure to join an indispensable
party, are waived by failure to interpose them by motion or answer.

The emphasis is not on the nature of the appearance, whether special or general, but rather upon the precise
nature of the objection or defense interposed. This simplification of procedure is a major step forward. It enables
counsel to incorporate in one answer all his objections to the proceeding as well as his defenses to the merits and
any counterclaims he may have without fear that he may thereby waive any valid objection. Thus the technical
niceties of distinction between general and special appearance are abolished and no end is accomplished by
retaining the terms.

The elimination of the special appearance encourages a quick presentation of defenses and objections and limits
the presentation of successive motions. This is accomplished by the assertion of all defenses and objections in
the responsive pleading, and it is partially accomplished even when a motion is used because of the requirement
of Rule 1.140 that any motion under Rule 1.140 include all defenses or objections provided in Rule 1.140 and
then available. The objection of lack of jurisdiction over the person is not waived by the joinder with other
defenses or objections, but it is waived by failure to assert it when any other defense or objection is raised by
motion or pleading.

Quaere, whether objection to jurisdiction over the person may be raised in a pleading which asserts a
counterclaim. Critics of the Federal Rules state that the pleader may assert in the answer the defense of lack of
jurisdiction along with other defenses and objections and counterclaims. The important factor is the sequence
of determination of the defenses and objections and counterclaims.

Motion for judgment on the pleadings

The motion for judgment on the pleadings under Rule 1.140(c) falls in a different category. It does not present
a “defense” or an “objection”; it is made only after the pleadings are closed, and it calls for a decision on the
issues they make. Other defenses and objections are raised by the responding pleading or by motion before
pleading. See Miller v. Eatmon, 177 So.2d 523 (DCA 1st 1965), for discussion of applicability of judgment on
the pleadings.

Service of defenses

It is failure to “serve” defenses or objections within the required time that places a party in default rather than
failure to appear or failure to file. In fact, it has been held that a default cannot be entered if an answer has
been served, but not filed. Pan American World Airways v. Gregory, App., 96 So.2d 669. It should be noted
that the latter decision sets forth that mere service of a pleading is not enough to present the pleading to the
court. The pleading must be filed.

Waiver of defenses

The operation of the waiver provision of Rule 1.140(h) is not limited to the defenses and objections specified
in Rule 1.140. All defenses and objections, whether provided for by that rule or by any of the other rules or by
statute, are waived unless presented by motion or pleading, except as provided in Rule 1.140(h).
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All defenses and objections listed under Rule 1.140 may be made in a single motion. The text indicates that
objections made under Rules 1.140(e) and 1.140(f) should be joined with each other, and must likewise be joined
with any objection made under Rule 1.140(b) if the objections listed in the latter are then available. The Federal
decisions are not in agreement on its interpretation.

It would seem that the objections under Rule 1.140(e) of vagueness and indefiniteness, and under Rule 1.140(f)
of redundancy and like defects, would be available from the outset and should therefore be joined in a motion
presenting any other defense or objection specified under Rule 1.140.

A motion to strike may be made under this rule, or the court may strike for good reason on its own initiative.
See Rule 1.150 for motion to strike sham pleadings.

Notes of Decisions (671)

West's F.S.A. RCP Rule 1.140, FL ST RCP Rule 1.140
Florida Supreme Court Rules of Civil Procedure, Judicial Administration, Criminal Procedure, Civil Procedure for
Involuntary Commitment of Sexually Violent Predators, Worker's Compensation, Probate, Traffic Court, Small Claims,
Juvenile Procedure, Appellate Procedure, Certified and Court-Appointed Mediators, Court Appointed Arbitrators,
Family Law, Certification and Regulation of Court Reporters, Certification of Spoken Language Interpreters, and
Qualified and Court-Appointing Parenting Coordinators are current with amendments received through 8/1/18. All other
State Court Rules are current with amendments received through 8/1/18.
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