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§ 90.803. Hearsay exceptions; availability of declarant immaterial.

The provision of s. 90.802 to the contrary notwithstanding, the following are not inadmissible as evidence, even 
though the declarant is available as a witness:

(1) Spontaneous statement. — A spontaneous statement describing or explaining an event or condition made while 
the declarant was perceiving the event or condition, or immediately thereafter, except when such statement is 
made under circumstances that indicate its lack of trustworthiness.

(2) Excited utterance. — A statement or excited utterance relating to a startling event or condition made while the 
declarant was under the stress of excitement caused by the event or condition.

(3) Then-existing mental, emotional, or physical condition.

(a) A statement of the declarant’s then-existing state of mind, emotion, or physical sensation, including a 
statement of intent, plan, motive, design, mental feeling, pain, or bodily health, when such evidence is 
offered to:

1. Prove the declarant’s state of mind, emotion, or physical sensation at that time or at any other time when 
such state is an issue in the action.

2. Prove or explain acts of subsequent conduct of the declarant.

(b) However, this subsection does not make admissible:

1. An after-the-fact statement of memory or belief to prove the fact remembered or believed, unless such 
statement relates to the execution, revocation, identification, or terms of the declarant’s will.

2. A statement made under circumstances that indicate its lack of trustworthiness.

(4) Statements for purposes of medical diagnosis or treatment. —Statements made for purposes of medical 
diagnosis or treatment by a person seeking the diagnosis or treatment, or made by an individual who has 
knowledge of the facts and is legally responsible for the person who is unable to communicate the facts, which 
statements describe medical history, past or present symptoms, pain, or sensations, or the inceptions or general 
character of the cause or external source thereof, insofar as reasonably pertinent to diagnosis or treatment.

(5) Recorded recollection. — A memorandum or record concerning a matter about which a witness once had 
knowledge, but now has insufficient recollection to enable the witness to testify fully and accurately, shown to 
have been made by the witness when the matter was fresh in the witness’s memory and to reflect that knowledge 
correctly. A party may read into evidence a memorandum or record when it is admitted, but no such 
memorandum or record is admissible as an exhibit unless offered by an adverse party.

(6) Records of regularly conducted business activity.

(a) A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinion, or 
diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge, if kept 
in the course of a regularly conducted business activity and if it was the regular practice of that business 
activity to make such memorandum, report, record, or data compilation, all as shown by the testimony of the 
custodian or other qualified witness, or as shown by a certification or declaration that complies with 
paragraph (c) and s. 90.902(11), unless the sources of information or other circumstances show lack of 
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trustworthiness. The term “business” as used in this paragraph includes a business, institution, association, 
profession, occupation, and calling of every kind, whether or not conducted for profit.

(b) Evidence in the form of an opinion or diagnosis is inadmissible under paragraph (a) unless such opinion or 
diagnosis would be admissible under ss. 90.701-90.705 if the person whose opinion is recorded were to 
testify to the opinion directly.

(c) A party intending to offer evidence under paragraph (a) by means of a certification or declaration shall serve 
reasonable written notice of that intention upon every other party and shall make the evidence available for 
inspection sufficiently in advance of its offer in evidence to provide to any other party a fair opportunity to 
challenge the admissibility of the evidence. If the evidence is maintained in a foreign country, the party 
intending to offer the evidence must provide written notice of that intention at the arraignment or as soon 
after the arraignment as is practicable or, in a civil case, 60 days before the trial. A motion opposing the 
admissibility of such evidence must be made by the opposing party and determined by the court before trial. 
A party’s failure to file such a motion before trial constitutes a waiver of objection to the evidence, but the 
court for good cause shown may grant relief from the waiver.

(7) Absence of entry in records of regularly conducted activity. —Evidence that a matter is not included in the 
memoranda, reports, records, or data compilations, in any form, of a regularly conducted activity to prove the 
nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, 
or data compilation was regularly made and preserved, unless the sources of information or other circumstances 
show lack of trustworthiness.

(8) Public records and reports. —Records, reports, statements reduced to writing, or data compilations, in any form, 
of public offices or agencies, setting forth the activities of the office or agency, or matters observed pursuant to 
duty imposed by law as to matters which there was a duty to report, excluding in criminal cases matters observed 
by a police officer or other law enforcement personnel, unless the sources of information or other circumstances 
show their lack of trustworthiness. The criminal case exclusion shall not apply to an affidavit otherwise 
admissible under s. 316.1934 or s. 327.354.

(9) Records of vital statistics. —Records or data compilations, in any form, of births, fetal deaths, deaths, or 
marriages, if a report was made to a public office pursuant to requirements of law. However, nothing in this 
section shall be construed to make admissible any other marriage of any party to any cause of action except for 
the purpose of impeachment as set forth in s. 90.610.

(10) Absence of public record or entry. —Evidence, in the form of a certification in accord with s. 90.902, or in the 
form of testimony, that diligent search failed to disclose a record, report, statement, or data compilation or entry, 
when offered to prove the absence of the record, report, statement, or data compilation or the nonoccurrence or 
nonexistence of a matter of which a record, report, statement, or data compilation would regularly have been 
made and preserved by a public office and agency.

(11) Records of religious organizations. —Statements of births, marriages, divorces, deaths, parentage, ancestry, 
relationship by blood or marriage, or other similar facts of personal or family history contained in a regularly kept 
record of a religious organization.

(12) Marriage, baptismal, and similar certificates. —Statements of facts contained in a certificate that the maker 
performed a marriage or other ceremony or administered a sacrament, when such statement was certified by a 
member of the clergy, public official, or other person authorized by the rules or practices of a religious 
organization or by law to perform the act certified, and when such certificate purports to have been issued at the 
time of the act or within a reasonable time thereafter.

(13) Family records. — Statements of fact concerning personal or family history in family Bibles, charts, engravings 
in rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.

(14) Records of documents affecting an interest in property. —The record of a document purporting to establish or 
affect an interest in property, as proof of the contents of the original recorded or filed document and its execution 
and delivery by each person by whom it purports to have been executed, if the record is a record of a public 
office and an applicable statute authorized the recording or filing of the document in the office.
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(15) Statements in documents affecting an interest in property. —A statement contained in a document purporting 
to establish or affect an interest in property, if the matter stated was relevant to the purpose of the document, 
unless dealings with the property since the document was made have been inconsistent with the truth of the 
statement or the purport of the document.

(16) Statements in ancient documents. —Statements in a document in existence 20 years or more, the authenticity of 
which is established.

(17) Market reports, commercial publications. —Market quotations, tabulations, lists, directories, or other 
published compilations, generally used and relied upon by the public or by persons in particular occupations if, in 
the opinion of the court, the sources of information and method of preparation were such as to justify their 
admission.

(18) Admissions. — A statement that is offered against a party and is:

(a) The party’s own statement in either an individual or a representative capacity;

(b) A statement of which the party has manifested an adoption or belief in its truth;

(c) A statement by a person specifically authorized by the party to make a statement concerning the subject;

(d) A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment 
thereof, made during the existence of the relationship; or

(e) A statement by a person who was a coconspirator of the party during the course, and in furtherance, of the 
conspiracy. Upon request of counsel, the court shall instruct the jury that the conspiracy itself and each 
member’s participation in it must be established by independent evidence, either before the introduction of 
any evidence or before evidence is admitted under this paragraph.

(19) Reputation concerning personal or family history. —Evidence of reputation:

(a) Among members of a person’s family by blood, adoption, or marriage;

(b) Among a person’s associates; or

(c) In the community,

concerning a person’s birth, adoption, marriage, divorce, death, relationship by blood, adoption, or marriage, 
ancestry, or other similar fact of personal or family history.

(20) Reputation concerning boundaries or general history. —Evidence of reputation:

(a) In a community, arising before the controversy about the boundaries of, or customs affecting lands in, the 
community.

(b) About events of general history which are important to the community, state, or nation where located.

(21) Reputation as to character. —Evidence of reputation of a person’s character among associates or in the 
community.

(22) Former testimony. — Former testimony given by the declarant which testimony was given as a witness at 
another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the 
course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil 
action or proceeding, a predecessor in interest, or a person with a similar interest, had an opportunity and similar 
motive to develop the testimony by direct, cross, or redirect examination; provided, however, the court finds that 
the testimony is not inadmissible pursuant to s. 90.402 or s. 90.403.

(23) Hearsay exception; statement of child victim.

(a) Unless the source of information or the method or circumstances by which the statement is reported indicates 
a lack of trustworthiness, an out-of-court statement made by a child victim with a physical, mental, 
emotional, or developmental age of 16 or less describing any act of child abuse or neglect, any act of sexual 
abuse against a child, the offense of child abuse, the offense of aggravated child abuse, or any offense 
involving an unlawful sexual act, contact, intrusion, or penetration performed in the presence of, with, by, or 
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on the declarant child, not otherwise admissible, is admissible in evidence in any civil or criminal proceeding 
if:

1. The court finds in a hearing conducted outside the presence of the jury that the time, content, and 
circumstances of the statement provide sufficient safeguards of reliability. In making its determination, 
the court may consider the mental and physical age and maturity of the child, the nature and duration of 
the abuse or offense, the relationship of the child to the offender, the reliability of the assertion, the 
reliability of the child victim, and any other factor deemed appropriate; and

2. The child either:

a. Testifies; or

b. Is unavailable as a witness, provided that there is other corroborative evidence of the abuse or offense. 
Unavailability shall include a finding by the court that the child’s participation in the trial or 
proceeding would result in a substantial likelihood of severe emotional or mental harm, in addition 
to findings pursuant to s. 90.804(1).

(b) In a criminal action, the defendant shall be notified no later than 10 days before trial that a statement which 
qualifies as a hearsay exception pursuant to this subsection will be offered as evidence at trial. The notice 
shall include a written statement of the content of the child’s statement, the time at which the statement was 
made, the circumstances surrounding the statement which indicate its reliability, and such other particulars as 
necessary to provide full disclosure of the statement.

(c) The court shall make specific findings of fact, on the record, as to the basis for its ruling under this subsection.

(24) Hearsay exception; statement of elderly person or disabled adult.

(a) Unless the source of information or the method or circumstances by which the statement is reported indicates 
a lack of trustworthiness, an out-of-court statement made by an elderly person or disabled adult, as defined in 
s. 825.101, describing any act of abuse or neglect, any act of exploitation, the offense of battery or 
aggravated battery or assault or aggravated assault or sexual battery, or any other violent act on the declarant 
elderly person or disabled adult, not otherwise admissible, is admissible in evidence in any civil or criminal 
proceeding if:

1. The court finds in a hearing conducted outside the presence of the jury that the time, content, and 
circumstances of the statement provide sufficient safeguards of reliability. In making its determination, 
the court may consider the mental and physical age and maturity of the elderly person or disabled adult, 
the nature and duration of the abuse or offense, the relationship of the victim to the offender, the 
reliability of the assertion, the reliability of the elderly person or disabled adult, and any other factor 
deemed appropriate; and

2. The elderly person or disabled adult is unavailable as a witness, provided that there is corroborative 
evidence of the abuse or offense. Unavailability shall include a finding by the court that the elderly 
person’s or disabled adult’s participation in the trial or proceeding would result in a substantial 
likelihood of severe emotional, mental, or physical harm, in addition to findings pursuant to s. 
90.804(1).

(b) In a criminal action, the defendant shall be notified no later than 10 days before the trial that a statement 
which qualifies as a hearsay exception pursuant to this subsection will be offered as evidence at trial. The 
notice shall include a written statement of the content of the elderly person’s or disabled adult’s statement, 
the time at which the statement was made, the circumstances surrounding the statement which indicate its 
reliability, and such other particulars as necessary to provide full disclosure of the statement.

(c) The court shall make specific findings of fact, on the record, as to the basis for its ruling under this subsection.
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S. 1, ch. 76-237; s. 1, ch. 77-77; s. 1, ch. 77-174; ss. 20, 22, ch. 78-361; ss. 1, 2, ch. 78-379; s. 4, ch. 85-53; s. 11, ch. 87-224; s. 
2, ch. 90-139; s. 3, ch. 90-174; s. 12, ch. 91-255; s. 498, ch. 95-147; s. 1, ch. 95-158; s. 2, ch. 96-330; s. 1, ch. 98-2; s. 2, ch. 
2003-259; s. 1, ch. 2013-98, eff. Jan. 1, 2014; s. 1, ch. 2014-200, eff. Oct. 1, 2014.

Annotations

LexisNexis® Notes

Notes

Editor’s notes.

Section 8, ch 2013-98, provides: “Except as otherwise expressly provided in this act, this act shall take effect January 1, 2014, 
except that, before March 1, 2014, the Department of Law Enforcement or any other criminal justice agency is not required to 
comply with an order to expunge a criminal history record as required by this act.”

Amendments.

The 2003 amendment by s. 2, ch. 2003-259, effective July 1, 2003, in (6)(a) inserted “or as shown by a certification or 
declaration that complies with paragraph (c) and s. 90.902(11)”; made a stylistic change in (6)(b); and added (6)(c).

The 2013 amendment substituted “age of 16” for “age of 11” in the introductory language of (23)(a).

The 2014 amendment deleted former (24)(a)2.a., which read: “Testifies; or”; deleted the (24)(a)2.b. designation; and made a 
stylistic change.
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Evidence: Hearsay: Exemptions: Statements by Coconspirators: General Overview

Evidence: Hearsay: Exemptions: Statements by Coconspirators: Statements Furthering Conspiracy

Evidence: Hearsay: Exemptions: Statements by Party Opponents

Evidence: Hearsay: Exemptions: Statements by Party Opponents: General Overview

Evidence: Hearsay: Exemptions: Statements by Party Opponents: Adopted Statements

Evidence: Hearsay: Exemptions: Statements by Party Opponents: Extrajudicial Statements

Evidence: Hearsay: Exemptions: Statements by Party Opponents: Vicarious Statements

Evidence: Hearsay: Hearsay Within Hearsay

Evidence: Hearsay: Rule Components

Evidence: Hearsay: Rule Components: General Overview

Evidence: Hearsay: Rule Components: Declarants

Evidence: Hearsay: Rule Components: Statements

Evidence: Hearsay: Rule Components: Truth of Matter Asserted

Evidence: Hearsay: Unavailability: General Overview

Evidence: Hearsay: Unavailability: Absence of Declarants

Evidence: Hearsay: Unavailability: Inability to Testify: General Overview

Evidence: Hearsay: Unavailability: Inability to Testify: Disability

Evidence: Procedural Considerations: Exclusion & Preservation by Prosecutor

Evidence: Procedural Considerations: Objections & Offers of Proof: General Overview

Evidence: Procedural Considerations: Objections & Offers of Proof: Objections

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence: General Overview

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence: Witness Qualifications

Evidence: Procedural Considerations: Rulings on Evidence

Evidence: Procedural Considerations: Weight & Sufficiency

Evidence: Relevance: Character Evidence

Evidence: Relevance: Confusion, Prejudice & Waste of Time

Evidence: Relevance: Pleas & Related Statements

Evidence: Relevance: Prior Acts, Crimes & Wrongs

Evidence: Relevance: Relevant Evidence
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Evidence: Scientific Evidence: General Overview

Evidence: Scientific Evidence: Blood Alcohol

Evidence: Scientific Evidence: DNA

Evidence: Testimony: Credibility: General Overview

Evidence: Testimony: Credibility: Impeachment: Bad Character for Truthfulness: General Overview

Evidence: Testimony: Credibility: Impeachment: Prior Inconsistent Statements

Evidence: Testimony: Examination: General Overview

Evidence: Testimony: Examination: Cross-Examination: General Overview

Evidence: Testimony: Experts: General Overview

Evidence: Testimony: Lay Witnesses: Opinion Testimony: General Overview

Evidence: Testimony: Lay Witnesses: Personal Knowledge

Family Law: Delinquency & Dependency: Dependency Proceedings

Family Law: Family Protection & Welfare: Involuntary Commitment

Family Law: Parental Duties & Rights: Termination of Rights: Involuntary Termination: Child Abuse

Family Law: Paternity & Surrogacy: General Overview

Governments: Legislation: Interpretation

Governments: State & Territorial Governments: Licenses

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation: General 
Overview

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation: Eligibility: 
Involuntary Unemployment

Real Property Law: Financing: Mortgages & Other Security Instruments: General Overview

Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures

Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: General Overview

Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: Judicial Foreclosures

Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: Private Power-of-Sale 
Foreclosure

Torts: Premises Liability & Property: General Premises Liability: General Overview

Torts: Transportation Torts: Motor Vehicles

Torts: Wrongful Death & Survival Actions: Causation

Transportation Law: Private Vehicles: Operator Licenses: General Overview
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Transportation Law: Private Vehicles: Vehicle Registration: General Overview

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: General Overview

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: Medical Evidence

Administrative Law: Agency Adjudication: Hearings: General Overview

Fla. Stat. § 90.803(22), as amended, is unconstitutional as an infringement on the authority conferred on the Florida Supreme 
Court by Fla. Const. art. V, § 2(a), and as a violation of Fla. Const. art. II, § 3 because it obviates and conflicts with Fla. 
Stat. § 90.804 and Fla. R. Civ. P. 1.330; it also denied due process. Therefore, in an action in which a psychologist appealed 
an order of the Board of Psychology of the Florida Department of Health, which revoked his license to practice psychology 
and imposed an administrative fine upon the finding that he had a sexual relationship with his patient, Fla. Stat. § 90.803(22) 
was not a proper basis for the admission into evidence of the patient’s deposition in administrative proceedings. Grabau v. 
Dep't of Health, 816 So. 2d 701, 2002 Fla. App. LEXIS 5134 (Fla. 1st DCA 2002).

A report by a company’s human resources representative concerning an employee’s alleged misconduct under Fla. Stat. § 
443.036(26) was hearsay, and the report was not admissible as a business record under the business records exception to the 
hearsay rule, Fla. Stat. § 90.803(6). Bellsouth Advertising & Publishing Corp. v. Unemployment Appeals Comm'n, 654 So. 2d 
292, 1995 Fla. App. LEXIS 4859 (Fla. 5th DCA 1995).

At an informal hearing before the Brevard County School Board that expelled students from a high school for violating the 
board’s rule that prohibited the buying, using, or selling of illegal drugs or counterfeit substances while on school grounds, 
each child’s admission made to an administrative dean or deans at the high school was admissible against him under Fla. Stat. 
§ 90.803(18) although as applied to the other students each admission was hearsay under Fla. Stat. § 90.801(1)(c) but still 
admissible at the administrative hearing. Adams v. School Bd., 470 So. 2d 760, 1985 Fla. App. LEXIS 14517 (Fla. 5th DCA 
1985).

Administrative Law: Judicial Review: Standards of Review: Substantial Evidence

Where the only evidence presented by the Department of Health and Rehabilitative Services to show that a medicaid recipient 
held assets in excess of the eligibility requirements for receiving institutional care benefits consisted of unsworn banking 
documents provided by a customer service department, and the business records exception of Fla. Stat. § 90.803(6) was 
inapplicable because the documents were not offered through the testimony of the bank’s records custodian or other qualified 
witness, pursuant to Fla. Stat. § 120.58, the uncorroborated hearsay evidence was insufficient by itself to sustain the 
department’s finding of ineligibility. Doran v. Department of Health & Rehabilitative Services, 558 So. 2d 87, 1990 Fla. App. 
LEXIS 1297 (Fla. 1st DCA 1990).

Civil Procedure: Pleading & Practice: Service of Process: Proof: General Overview

Denial of the homeowner’s emergency motion to vacate a final foreclosure judgment was improper because there was no 
personal service of process on the homeowner. The process server’s own notes that he attempted to serve the homeowner to no 
avail proved the insufficiency of service, Fla. Stat. § 90.803(18)(d); the notes contained no evidence of compliance with the 
requirements set out in Fla. Stat. § 48.031(1)(a) but rather, the notes squarely conflicted with his attestation that the 
homeowner refused to disclose a military status. Bennett v. Christiana Bank & Trust Co., 50 So. 3d 43, 2010 Fla. App. LEXIS 
18324 (Fla. 3rd DCA 2010).

Civil Procedure: Discovery: Methods: Oral Depositions

In a suit brought by a student against a school board after the student was struck by a truck following her exit from a school 
bus, it was error to exclude from evidence the school bus driver’s deposition testimony on whether she took responsibility for 
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the accident, as the bus driver was still employed in that capacity, and her statements met the definition of an admission against 
her employer under Fla. Stat. § 90.803(18)(d). The error was harmless, however, because the jury did apportion some 
responsibility to the school board and the testimony did not go to the issue of the amount of the school board’s negligence. 
Petit-Dos v. Sch. Bd. of Broward County, 2 So. 3d 1022, 2009 Fla. App. LEXIS 53 (Fla. 4th DCA 2009).

Civil Procedure: Summary Judgment: Opposition: Supporting Materials

To the extent that a records custodian failed to lay a sufficient foundation for the admission of a fax as a business record in her 
affidavit, trial court was required to afford an insurer opposing summary judgment an opportunity to amend the affidavit to 
correct this technical defect before entering summary judgment. Failing to do so resulted in a miscarriage of justice. United 
Auto. Ins. Co. v. Affiliated Healthcare Ctrs., Inc., 43 So. 3d 127, 2010 Fla. App. LEXIS 12405 (Fla. 3rd DCA 2010).

In order to lay a foundation for the business records exception to the hearsay rule, it was not necessary to call the person who 
actually prepared the document; the records custodian or any person who had the requisite knowledge to testify as to how the 
record was made could lay the necessary foundation. Because an affidavit had to set forth a proper foundation for the admission 
of a business record, however, an affidavit submitted by an insurer opposing summary judgment which merely stated that 
documents appeared in the files and records of a business was not sufficient to meet the requirements of the business records 
exception to the hearsay rule. United Auto. Ins. Co. v. Affiliated Healthcare Ctrs., Inc., 43 So. 3d 127, 2010 Fla. App. LEXIS 
12405 (Fla. 3rd DCA 2010).

Civil Procedure: Summary Judgment: Standards: Genuine Disputes

Trial court erred in failing to consider statements made by family members in medical reports related to the height from which 
a child fell as the statements were not hearsay and they created a genuine issue of material fact related to the cause of the child's 
injuries. Bogatov v. City of Hallandale Beach, 192 So. 3d 600, 2016 Fla. App. LEXIS 7972 (Fla. 4th DCA 2016).

Civil Procedure: Summary Judgment: Supporting Materials: General Overview

Summary judgment dismissing hospital visitor’s personal injury case was not warranted where she testified at deposition that a 
hospital employee attributed her fall to excessive floor wax, because the employee’s statement was admissible as a party 
admission under Fla. Stat. § 90.803(18)(d) and established evidentiary basis for finding of negligence by the hospital. Troya v. 
Miami Beach Health Care Group, 780 So. 2d 228, 2001 Fla. App. LEXIS 1357 (Fla. 3rd DCA 2001).

Civil Procedure: Trials: Depositions

Fla. Stat. § 90.803(22), as amended, is unconstitutional as an infringement on the authority conferred on the Florida Supreme 
Court by Fla. Const. art. V, § 2(a), and as a violation of Fla. Const. art. II, § 3 because it obviates and conflicts with Fla. 
Stat. § 90.804 and Fla. R. Civ. P. 1.330; it also denied due process. Therefore, in an action in which a psychologist appealed 
an order of the Board of Psychology of the Florida Department of Health, which revoked his license to practice psychology 
and imposed an administrative fine upon the finding that he had a sexual relationship with his patient, Fla. Stat. § 90.803(22) 
was not a proper basis for the admission into evidence of the patient’s deposition in administrative proceedings. Grabau v. 
Dep't of Health, 816 So. 2d 701, 2002 Fla. App. LEXIS 5134 (Fla. 1st DCA 2002).

Civil Procedure: Appeals: Standards of Review: Abuse of Discretion

Where the trial court dismissed a bank's foreclosure action after excluding its business records, which included records from the 
prior servicer, it abused its discretion and reversibly erred in excluding the records because the bank's witness demonstrated 
sufficient familiarity with the process of boarding the records, and his testimony established the trustworthiness of the prior 
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servicer's records. Ocwen Loan Servicing, LLC v. Gundersen, 204 So. 3d 530, 2016 Fla. App. LEXIS 14533 (Fla. 4th DCA 
2016).

In a foreclosure action, the trial court abused its discretion by admitting into evidence under the business records exception a 
screenshot of a computerized record keeping system and other records, as the bank's counsel did not question the witness as to 
whether each exhibit was made at or near the time of the event that it described.  Sanchez v. Suntrust Bank, 179 So. 3d 538, 
2015 Fla. App. LEXIS 17909 (Fla. 4th DCA 2015).

Trial court did not abuse its discretion in admitting the loan payment history of the original note holder in a foreclosure action 
as an employee of the successor holder testified at trial that she while she was not responsible for maintaining or updating the 
records she was familiar with the record keeping practices of each entity, and she knew that events/transactions were processed 
at the time of their occurrence and placed into the successor's systems, as per the standard business practice of the successor. 
Peuguero v. Bank of Am., N.A., 169 So. 3d 1198, 2015 Fla. App. LEXIS 10774 (Fla. 4th DCA 2015).

Civil Procedure: Appeals: Standards of Review: De Novo Review

In an insurance coverage dispute, the trial court erred by admitting the insured’s Exhibit 98 as a business record because the 
insured failed to show that all the records in Exhibit 98 were made by or from information transmitted by a person with 
knowledge as the architect who testified could not testify as to when 25 of the 26 documents were made and he had no 
information as to whether the person who made the documents had knowledge or received information from a person with 
knowledge.  Landmark Am. Ins. Co. v. Pin-Pon Corp., 2015 Fla. App. LEXIS 1238 (Fla. 4th DCA Jan. 7, 2015).

Civil Procedure: Appeals: Standards of Review: Harmless & Invited Errors: General Overview

Statement in emergency medical technician’s report of an automobile accident that driver told technician that he had pulled his 
vehicle in front of decedent’s truck did not qualify for a hearsay exception under Fla. Stat. § 90.803(6) as a record of a 
regularly conducted business activity because the content of driver’s statement had nothing to do with a diagnosis or treatment; 
however, the statement was cumulative and its admission had minimal impact on the jury; therefore, the error in the evidentiary 
ruling was harmless under Fla. Stat. § 59.041. National Union Fire Ins. Co. v. Blackmon, 754 So. 2d 840, 2000 Fla. App. 
LEXIS 1335 (Fla. 1st DCA 2000).

Civil Procedure: Appeals: Standards of Review: Reversible Errors

In a negligence suit alleging appellant slipped on pesticide that had been sprayed on the floor, the court reversibly erred by 
admitting statements in her medical records—the source of which was unknown and which she denied making—that she 
slipped on water. As the statements were not made for the purpose of medical diagnosis or treatment, they were not admissible 
under this section, and they were extremely prejudicial as they implied that she hid the true cause of the accident from the jury 
when there was no proper evidence at all that a puddle of water could have caused the fall. Andreaus v. Impact Pest Mgmt., 157 
So. 3d 442, 2015 Fla. App. LEXIS 1588 (Fla. 2nd DCA 2015).

Constitutional Law: The Judiciary: Case or Controversy: Constitutionality of Legislation: General Overview

Fla. Stat. § 90.803(22), as amended, is unconstitutional as an infringement on the authority conferred on the Florida Supreme 
Court by Fla. Const. art. V, § 2(a), and as a violation of Fla. Const. art. II, § 3 because it obviates and conflicts with Fla. 
Stat. § 90.804 and Fla. R. Civ. P. 1.330; it also denied due process. Therefore, in an action in which a psychologist appealed 
an order of the Board of Psychology of the Florida Department of Health, which revoked his license to practice psychology 
and imposed an administrative fine upon the finding that he had a sexual relationship with his patient, Fla. Stat. § 90.803(22) 
was not a proper basis for the admission into evidence of the patient’s deposition in administrative proceedings. Grabau v. 
Dep't of Health, 816 So. 2d 701, 2002 Fla. App. LEXIS 5134 (Fla. 1st DCA 2002).
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Constitutional Law: Bill of Rights: Fundamental Rights: Criminal Process: Assistance of Counsel

Because there was no Crawford violation and the trial counsel’s objections properly preserved defendant’s Fla. Stat. § 
90.804(2)(c) argument for appellate purposes, trial counsel’s performance was not deficient on those grounds; furthermore, 
because the trial court properly admitted the statements under § 90.804(2)(c), and properly found the statements trustworthy 
and reliable pursuant to Machado, defendant was not able to show prejudice under Strickland in regards to counsel’s failure to 
object based upon the trial court’s sua sponte ruling that the statements were also admissible under Fla. Stat. § 90.803(18)(e). 
Brown v. State, 69 So. 3d 316, 2011 Fla. App. LEXIS 12899 (Fla. 4th DCA 2011).

Because statements made by defendant at a pretrial hearing were admissible as party admissions under Fla. Stat. § 90.803(18), 
and the statements were not made in connection with an offer to plead guilty, defense counsel was not ineffective by failing to 
move to exclude such statements from the penalty phase. Schoenwetter v. State, 46 So. 3d 535, 2010 Fla. LEXIS 1051 (Fla. 
2010).

Constitutional Law: Bill of Rights: Fundamental Rights: Criminal Process: Right to Confrontation

In a child sexual abuse case, the trial court properly admitted under Fla. Stat. § 90.803(23)(a) a nurse's testimony regarding the 
child's torn hymen, as the trial court did not use corroboration to conclude that the statements were reliable and because the 
child testified and was extensively cross-examined, defendant was not deprived of his Sixth Amendment right to confrontation. 
Granados v. State, 199 So. 3d 384, 2016 Fla. App. LEXIS 12457 (Fla. 4th DCA 2016).

In a first degree murder and capital sentence case in which the trial court correctly found that the statement of the murder 
victim to police describing his attacker qualified as an excited utterance, admission of the statement nonetheless violated 
defendant’s rights under the Confrontation Clause because the statement was testimonial since: (1) the victim was speaking 
about past events that could only be investigated or litigated; (2) the statement was not meant to help a police officer respond to 
an emergency; rather, it was aimed at assisting the officer in investigating, locating, and prosecuting the perpetrator; and (3) 
because the victim was being attended to by numerous professionals, including a police officer, he was not in peril at the time 
of his statement. Hayward v. State, 24 So. 3d 17, 2009 Fla. LEXIS 1381 (Fla. 2009), cert. denied, 559 U.S. 1097, 130 S. Ct. 
2385, 176 L. Ed. 2d 777, 2010 U.S. LEXIS 3508 (U.S. 2010), dismissed, 2017 Fla. LEXIS 1208 (Fla. May 31, 2017).

Statements by a police officer as to a radio dispatch she received from a nontestifying security officer were properly admitted 
as spontaneous statements under Fla. Stat. § 90.803(1) and did not violate the Confrontation Clause of the Sixth Amendment. 
The security officer was relaying information in order to obtain assistance, and his statements, which were not made in 
response to police questioning, were nontestimonial in nature. M.J. v. State, 994 So. 2d 485, 2008 Fla. App. LEXIS 17260 (Fla. 
3rd DCA 2008).

Portions of a breath test affidavit containing the operator’s procedures and observations in administering a breath test were 
“testimonial” under Crawford and their admission at defendant’s driving under the influence trial without a prior opportunity to 
cross-examine the operator violated his Sixth Amendment Confrontation Clause rights. State v. Belvin, 986 So. 2d 516, 2008 
Fla. LEXIS 758 (Fla. 2008).

In a prosecution for sexual battery and lewd and lascivious molestation, admission of the victim’s videotaped statement under 
Fla. Stat. § 90.803(23) in lieu of her live testimony violated defendant’s rights to confrontation, as his Fla. R. Crim. P. 3.220 
discovery depositions of the victim did not afford him a sufficient opportunity for cross-examination under Crawford v. 
Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177, 2004 U.S. LEXIS 1838 (U.S. 2004).State v. Contreras, 979 So. 2d 
896, 2008 Fla. LEXIS 373 (Fla. 2008).

Defendant videotaped himself having sex with an 11-year-old girl; the victim gave an interview identifying the persons 
depicted in the video and her age at the time. Admission of her taped interview under Fla. Stat. § 90.803(23) violated 
Crawford v. Washington, 541 U.S. 36 (2004), as neither defendant’s discovery deposition of her taken before trial, nor the 
availability of a Fla. R. Crim. P. 3.190(j) deposition, afforded him the opportunity for cross-examination required by Crawford. 
Blanton v. State, 978 So. 2d 149, 2008 Fla. LEXIS 376 (Fla. 2008).
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Trial court did not abuse its discretion in admitting a tape-recording of a telephone call between defendant and co-defendant, in 
which the latter’s side of the conversation was redacted. Defendant’s own incriminating statements were admissible as 
admissions and his rights under the Confrontation Clause of the Sixth Amendment were not violated. Hernandez v. State, 979 
So. 2d 1013, 2008 Fla. App. LEXIS 2977 (Fla. 3rd DCA 2008).

Trial court’s admission of defendant’s blood test results was not erroneous, as such was non-testimonial and admissible as a 
business record, and did not violate defendant’s confrontation rights. Sellers v. State, 973 So. 2d 543, 2007 Fla. App. LEXIS 
20679 (Fla. 1st DCA 2007).

Because Fla. Stat. § 90.803(24) allowed admission of a mentally disabled adult’s non-testimonial statements, so long as the 
State established a proper factual predicate and that the witness either testified or was unavailable, the statute, as related to 
testimonial statements made to law enforcement, was unconstitutional; remand was required for the trial court to place on the 
record specific findings indicating the basis for determining the reliability of the declarant’s statements introduced as hearsay 
under Fla. Stat. § 90.803(24). State v. Hosty, 944 So. 2d 255, 2006 Fla. LEXIS 2615 (Fla. 2006).

After the United States Supreme Court decision in Crawford v. Washington, 541 U.S.36, 158 L.Ed. 2d 177 (2004), a Florida 
trial court could not admit testimony of a mentally disabled adult, pursuant to Fla. Stat. § 90.803, that was given to a police 
officer when defendant did not have an opportunity to cross examine the declarant. State v. Hosty, 2006 Fla. LEXIS 1026 (Fla. 
June 8, 2006), modified, 944 So. 2d 255, 2006 Fla. LEXIS 2615 (Fla. 2006).

Where an out-of-court statement made by an unavailable declarant qualified as an excited utterance, admission of said 
statement was erroneous, as such violated defendant’s Sixth Amendment right to confrontation; because the statement was 
testimonial, and despite the fact that the declarant testified during a discovery deposition, said deposition did not qualify as a 
prior opportunity for cross-examination because defendant was not entitled to be present. Lopez v. State, 888 So. 2d 693, 2004 
Fla. App. LEXIS 17317 (Fla. 1st DCA 2004).

Admission of testimony from the victim’s parents regarding spontaneous statements made by the victim did not violate 
defendant’s federal constitutional confrontation rights because the statements were non-testimonial hearsay and the admission 
of the statements was proper under Fla. Stat. § 90.803. Herrera-Vega v. State, 888 So. 2d 66, 2004 Fla. App. LEXIS 15575 
(Fla. 5th DCA 2004).

During defendant’s retrial on charges of burglary, the trial court improperly granted the State’s request pursuant to Fla. Stat. § 
90.803(22) to present a witness’s testimony from the first trial in lieu of his live testimony on the basis that the witness was 
now uncooperative, because there was no express finding by the trial court that the witness was unavailable, and defendant’s 
right to confrontation under the Sixth Amendment had been violated. State v. Abreu, 837 So. 2d 400, 2003 Fla. LEXIS 2 (Fla. 
2003).

Fla. Stat. § 90.803(24) is an unconstitutional violation of a defendant’s right to confrontation because it creates a broad 
hearsay exception for a class of elderly adults described as disabled under Fla. Stat. § 825.101(4). State v. Hosty, 835 So. 2d 
1202, 2003 Fla. App. LEXIS 12 (Fla. 4th DCA 2003), rev'd, 2006 Fla. LEXIS 1026 (Fla. June 8, 2006).

Fla. Stat. § 90.803(24)(a) is an unconstitutional violation of defendant’s right to confrontation because it creates a broad 
hearsay exception for a class of elderly adults describing any enumerated act of abuse or neglect not otherwise admissible. 
State v. Hosty, 835 So. 2d 1202, 2003 Fla. App. LEXIS 12 (Fla. 4th DCA 2003), rev'd, 2006 Fla. LEXIS 1026 (Fla. June 8, 
2006).

Even though Fla. Stat. § 90.803(22) purports to permit former testimony to be introduced into evidence without a showing of 
unavailability of the witness, this provision is in violation of the defendant’s right to confrontation, a right which include 
compelling the witness to stand face-to-face with the jury in order that they may look at him in determining whether his 
testimony is worthy of belief. Jenkins v. State, 803 So. 2d 783, 2001 Fla. App. LEXIS 16957 (Fla. 5th DCA 2001).

Where basis for involuntary commitment came from admission of police reports with unsworn allegations of serious sexual 
misconduct, evidence was hearsay, and perhaps multiple hearsay, and thus could not be the basis for commitment; trial court 
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erred in admitting the same as it amounted to violation of patient’s right to confrontation. Jenkins v. State, 803 So. 2d 783, 2001 
Fla. App. LEXIS 16957 (Fla. 5th DCA 2001).

Fla. Stat. § 90.803(22), as applied in criminal proceedings, is unconstitutional as a violation of the Sixth Amendment’s 
Confrontation Clause. Abreu v. State, 804 So. 2d 442, 2001 Fla. App. LEXIS 15030 (Fla. 4th DCA 2001), aff'd, 837 So. 2d 400, 
2003 Fla. LEXIS 2 (Fla. 2003).

Trial court’s failure to make required findings under Fla. Stat. § 90.803(23)(a)(1) prior to admitting into evidence out-of-court 
statements of a child abuse victim under the age of eleven years of age, regarding the time, content and circumstances of the 
statement in order to provide sufficient safeguards of reliability, constituted a violation of defendant’s sixth amendment rights 
of confrontation. Fricke v. State, 561 So. 2d 597, 1990 Fla. App. LEXIS 2234 (Fla. 3rd DCA 1990), overruled,  Seifert v. State, 
636 So. 2d 716, 1994 Fla. LEXIS 732 (Fla. 1994).

Contracts Law: Negotiable Instruments: Types: Promissory Notes

Because a promissory note was not hearsay and was admissible for its independent legal significance, a bank was not obligated 
to establish that the note qualified as a business record, and the trial court erred when it sustained appellees' hearsay objection 
to the note. Deutsche Bank Nat'l Trust Co., Etc. v. Alaqua Prop., Etc., 190 So. 3d 662, 2016 Fla. App. LEXIS 6147 (Fla. 5th 
DCA 2016).

Criminal Law & Procedure: Criminal Offenses: Controlled Substances: General Overview

Cocaine and laboratory test results were properly admitted into evidence in defendant’s trial pursuant to Fla. Stat. § 90.803(6), 
the business records exception to the hearsay rule, because the witness from the lab was the custodian of records and thus was a 
proper person to authenticate the records pursuant to Fla. Stat. § 90.803(6)(a). Thus, defendant’s convictions for the sale of 
cocaine under Fla. Stat. § 893.13(1), possession of cocaine under Fla. Stat. § 893.13(6)(a), and possession of drug 
paraphernalia under Fla. Stat. § 893.147(1)(b) were upheld. Williams v. State, 734 So. 2d 1149, 1999 Fla. App. LEXIS 6851 
(Fla. 5th DCA 1999).

Criminal Law & Procedure: Criminal Offenses: Controlled Substances: Delivery, Distribution & Sale: Conspiracy: 
Elements

Because defense counsel conceded admissibility of an officer’s testimony as to co-defendants’ postarrest statements under Fla. 
Stat. § 90.803(18)(e), but the statements were inadmissible under § 90.803(18)(e) because they occurred after the conspiracy 
was over and did not “further” the conspiracy, defendant’s Fla. Stat. § 893.135(5) conspiracy conviction was flawed due to 
ineffectiveness of counsel. Antunes-Salgado v. State, 987 So. 2d 222, 2008 Fla. App. LEXIS 11574 (Fla. 2nd DCA 2008).

Criminal Law & Procedure: Criminal Offenses: Controlled Substances: Delivery, Distribution & Sale: Reporting

State was properly allowed to admit a National Precursor Log Exchange (NPLEx) report under the business records exception 
to the hearsay rule to prove defendant's purchases and attempts to purchase ephedrine or related compounds; that the custodian 
of the NPLEx report lacked personal knowledge of the transactions was immaterial because the report had independent indicia 
of trustworthiness, since under Fla. Stat § 893.1495 and Fla. Admin. Code Ann. R. 11D-2.005, entries into the NPLEx were 
made at or near the time of the sale by, or from information transmitted by, a person with knowledge. Morrill v. State, 184 So. 
3d 541, 2015 Fla. App. LEXIS 19101 (Fla. 1st DCA 2015).

Criminal Law & Procedure: Criminal Offenses: Crimes Against Persons: Assault & Battery: General Overview

Because, in his trial on charges of battery of a law enforcement officer and disorderly conduct, appellant properly set forth the 
predicate required by the business records exception to the hearsay rule for admitting into evidence test results and hospital 
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records indicating that he was intoxicated at the time the offenses occurred, the convictions were reversed and the case was 
remanded for a new trial. Brock v. State, 676 So. 2d 991, 1996 Fla. App. LEXIS 6047 (Fla. 1st DCA 1996).

Criminal Law & Procedure: Criminal Offenses: Crimes Against Persons: Carjacking: General Overview

Trial court did not err, in trial for carjacking and kidnapping, in admitting victim’s spontaneous statement to police 
immediately after police stopped the car in which defendant kidnapped her; under Fla. Stat. § 90.803, unavailability of the 
declarant is not a prerequisite to admissibility of an excited utterance. Sweat v. State, 895 So. 2d 462, 2005 Fla. App. LEXIS 
1022 (Fla. 5th DCA 2005).

Criminal Law & Procedure: Criminal Offenses: Crimes Against Persons: Domestic Offenses: General Overview

In a child abuse prosecution, it was reversible error to admit hearsay statements consisting of a videotaped interview and 
statements made to a foster parent where the child was unavailable as defined in Fla. Stat. § 90.803(23)(a)(2) due to the 
likelihood of emotional harm if permitted to testify in court, and the trial court failed to find that corroborative evidence had 
existed prior to admitting the testimony. L.W. v. Department of Health & Rehabilitative Servs. (In re C.W.), 681 So. 2d 1181, 
1996 Fla. App. LEXIS 10782 (Fla. 2nd DCA 1996).

Defendant was improperly convicted for committing a lewd and lascivious act upon a child pursuant to Fla. Stat. § 800.04 
because the trial court failed to make the proper findings of reliability, required by Fla. Stat. § 90.803(23), prior to admitting 
hearsay statements of the child victim into evidence. Garcia v. State, 659 So. 2d 388, 1995 Fla. App. LEXIS 7723 (Fla. 2nd 
DCA 1995).

Videotape interview of young child allegedly the subject of abuse by father was properly admitted pursuant to Fla. Stat. § 
90.803(23) although the child did not testify at trial, because other evidence corroborated the child’s claim that it was her father 
who abused her. Clay v. State, 580 So. 2d 843, 1991 Fla. App. LEXIS 4784 (Fla. 1st DCA 1991).

Criminal Law & Procedure: Criminal Offenses: Crimes Against Persons: Violation of Protective Orders: Application & 
Issuance

Injunction for protection against sexual battery was proper because Fla. Stat. § 784.046(2)(a), (c), (4)(a), authorized the entry 
of an injunction based on a petition of type filed on behalf of the child, which set forth alleged acts of sexual violence on the 
child, and included statements the child made to his mother informing her of the alleged acts; Fla. Stat. § 90.803(23) was 
followed in dependency proceedings, personal injury proceedings, and criminal proceedings. Nevertheless, § 784.046 was a 
clear expression by the legislature that a parent’s sworn petition was sufficient to support an injunction for protection against 
sexual battery. Berthiaume v. B.S., 85 So. 3d 1117, 2012 Fla. App. LEXIS 3858 (Fla. 1st DCA 2012).

Criminal Law & Procedure: Criminal Offenses: Homicide: Murder: Capital Murder

In a death penalty case, it was proper to allow the state's mental health expert, testifying in rebuttal after defendant made his 
mental health an issue, to explain how his diagnosis was impacted by statements defendant made to him and allegedly made to 
third persons. Cozzie v. State, 225 So. 3d 717, 2017 Fla. LEXIS 1063 (Fla. 2017).

Criminal Law & Procedure: Criminal Offenses: Inchoate Crimes: Conspiracy: General Overview

Defendant’s argument that because his co-conspirator was acquitted, he was no longer a co-conspirator and his tape-recorded 
statements would no longer be admissible under Fla. Stat. § 90.803(18)(e), the co-conspirator exception to the hearsay rule, 
was erroneous because defendant erred in equating the co-conspirator hearsay exception, an evidentiary principle, with 
conspiracy, a substantive crime. State v. Brea, 545 So. 2d 954, 1989 Fla. App. LEXIS 3610 (Fla. 3rd DCA 1989).
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Criminal Law & Procedure: Criminal Offenses: Miscellaneous Offenses: Disruptive Conduct: General Overview

Because, in his trial on charges of battery of a law enforcement officer and disorderly conduct, appellant properly set forth the 
predicate required by the business records exception to the hearsay rule for admitting into evidence test results and hospital 
records indicating that he was intoxicated at the time the offenses occurred, the convictions were reversed and the case was 
remanded for a new trial. Brock v. State, 676 So. 2d 991, 1996 Fla. App. LEXIS 6047 (Fla. 1st DCA 1996).

Criminal Law & Procedure: Criminal Offenses: Miscellaneous Offenses: Escape: General Overview

Independent proof of a defendant’s involvement in a conspiracy to escape justified the admission of the out-of-court statements 
made by his co-conspirators under Fla. Stat. § 90.803(18)(e), including testimony that defendant was one of the few inmates 
who tried to pry bars loose from a window, that he stood guard, that he passed out weapons, and that he threatened to stab a 
hostage. Mobley v. State, 409 So. 2d 1031, 1982 Fla. LEXIS 2343 (Fla. 1982).

Criminal Law & Procedure: Criminal Offenses: Property Crimes: Burglary & Criminal Trespass: Burglary: Elements

In a burglary prosecution, the victim’s hearsay statement to an officer that defendant barged into her apartment when she 
opened the door was properly admitted to establish that his entry was nonconsensual. As the officer testified that she was 
crying and visibly upset, that she appeared to be under the stress of the event, and that he arrived four to five minutes after an 
emergency call was issued, the victim’s statement qualified as an excited utterance under Fla. Stat.§ 90.803(2). Young v. State, 
979 So. 2d 1097, 2008 Fla. App. LEXIS 5185 (Fla. 3rd DCA 2008).

Criminal Law & Procedure: Criminal Offenses: Property Crimes: Larceny & Theft: General Overview

In a prosecution for credit card theft in violation of Fla. Stat. § 817.60(1), the trial court erred in allowing the State to 
introduce the victim’s bank statement without laying the proper foundation for the business records exception to the hearsay 
rule under Fla. Stat. § 90.803(6)(a); however, such error was harmless as any actual use of the credit card was not relevant to 
prove the charges against appellant. N.S. v. State, 988 So. 2d 1153, 2008 Fla. App. LEXIS 11834 (Fla. 3rd DCA 2008).

Criminal Law & Procedure: Criminal Offenses: Sex Crimes: General Overview

The procedural safeguards of Fla. Stat. § 90.803(23) were not complied with before the trial court admitted the testimony of 
certain witnesses who testified to out-of-court statements and such failure was clear error in a lewd act upon a child trial 
because the trial court failed to set forth the reasons the court determined the out-of-court statements were reliable, and the 
reason it discounted any indications of a lack of reliability. Weatherford v. State, 561 So. 2d 629, 1990 Fla. App. LEXIS 3096 
(Fla. 1st DCA 1990).

Criminal Law & Procedure: Criminal Offenses: Sex Crimes: Sexual Assault: General Overview

Where the only evidence that defendant committed fellatio on a child was the child’s videotaped hearsay statements, which 
were admitted under Fla. Stat. § 90.803(23) and which the child contradicted at trial, the evidence had been insufficient to 
convict defendant of sexual battery involving a minor in violation of Fla. Stat. § 794.011(2)(a). Beber v. State, 887 So. 2d 
1248, 2004 Fla. LEXIS 1992 (Fla. 2004).

It is essential that the trustworthiness and reliability requirements of Fla. Stat. § 90.803(23) be strictly followed; therefore, the 
mere recitation of the boilerplate language of Fla. Stat. § 90.803(23) is insufficient. Where a trial court allowed a child’s 
mother to testify that the child told her that defendant had exposed himself and fondled him, yet the trial court merely stated 
that there were consistencies, reliability, and trustworthiness between statements, such ruling did not meet the requirements of 
Fla. Stat. § 90.803(23); therefore, defendant’s convictions for lewd act upon a child and lewd act in the presence of a child 
were overturned. Tussey v. State, 793 So. 2d 1188, 2001 Fla. App. LEXIS 13293 (Fla. 5th DCA 2001).
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Generally, prior consistent statements are not admissible to bolster the testimony of a witness; however, Fla. Stat. § 
90.803(23) provides an exception for the hearsay statement of a child victim if a trial court first finds that the time, content, and 
circumstances of the statement provide sufficient safeguards of reliability. Both Fla. Stat. § 90.803(23) and decisional law set 
forth certain factors that can be considered in determining whether the statement is reliable; therefore, where a trial court 
allowed the victim’s mother to testify that the child told her that defendant had exposed himself and fondled him, but the trial 
court failed to make specific findings under Fla. Stat. § 90.803(23), defendant’s convictions for lewd act upon and in presence 
of child were overturned because such an error was not harmless. Tussey v. State, 793 So. 2d 1188, 2001 Fla. App. LEXIS 
13293 (Fla. 5th DCA 2001).

Absent the specific findings of reliability mandated by Fla. Stat. § 90.803(23), a reviewing court cannot determine whether 
prior consistent statements by a witness were in fact reliable; and a trial court’s failure to make specific findings not only 
ignores the clear directive of Fla. Stat. § 90.803(23), but also implicates a defendant’s constitutional right to confrontation. 
Therefore, defendant’s convictions for lewd act upon and in presence of child were overturned where the trial court’s ruling, 
which allowed the victim’s mother to testify that the child told her defendant had exposed himself and fondled him, did not 
meet the requirements of Fla. Stat. § 90.803(23) and the error was not deemed harmless. Tussey v. State, 793 So. 2d 1188, 
2001 Fla. App. LEXIS 13293 (Fla. 5th DCA 2001).

Defendant’s conviction of a lewd, lascivious or indecent act upon a child was reversed on appeal where the trial court relied 
upon the out-of-court statements of a child victim to satisfy the “other corroborative evidence” requirement of Fla. Stat. § 
90.803(23)(a)2b. Delacruz v. State, 734 So. 2d 1116, 1999 Fla. App. LEXIS 5936 (Fla. 1st DCA 1999).

Under the hearsay exception in Fla. Stat. § 90.803(3), a defendant accused of sexual battery is permitted to testify as to the 
victim’s statements immediately prior to, and at the time of, the sexual encounter; such statements are relevant to, and are 
admissible as, evidence of the victim’s then existing mental or emotional condition. Layman v. State, 728 So. 2d 814, 1999 Fla. 
App. LEXIS 2696 (Fla. 5th DCA 1999).

Admission of expert witness hearsay testimony under Fla. Stat. § 90.803(24) at a trial in which defendant was convicted of 
sexual battery upon a mentally defective person was not harmless error because the impermissible hearsay testimony bolstered 
the victim’s credibility. Schroeder v. State, 715 So. 2d 331, 1998 Fla. App. LEXIS 9704 (Fla. 5th DCA 1998).

Jury could reasonably conclude that penetration had been proved in a case alleging capital sexual battery under Fla. Stat. § 
794.011(2)(a). The victim’s testimony at trial, offered under Fla. Stat. § 90.803(23), that she did not know whether defendant 
had penetrated her but that defendant touched her in her vaginal area was not necessarily inconsistent with her earlier statement 
to a police officer that defendant put his finger in her and it made her hurt, and was corroborated by a nurse who testified that 
the scarring in the victim’s vaginal area could only have been caused by a form of blunt penetration of the vagina. Barton v. 
State, 704 So. 2d 569, 1997 Fla. App. LEXIS 8624 (Fla. 1st DCA 1997).

Court’s failure to set forth on the record the required findings of fact that hearsay statements made by a child victim of sexual 
abuse are trustworthy and reliable precludes their admission and constitutes reversible error if the statements are admitted 
without complying with the statute. A.E. v. State, 668 So. 2d 704, 1996 Fla. App. LEXIS 1754 (Fla. 5th DCA 1996).

At a juvenile’s delinquency hearing on charges of capital sexual battery of a five-year-old child, the court erred in admitting the 
testimony of three witness regarding hearsay statements made by the alleged child victim as to the juvenile’s identification as 
the perpetrator and his alleged penile penetration because the court failed to set forth on the record the required findings of fact 
showing that the statements were trustworthy and reliable. A.E. v. State, 668 So. 2d 704, 1996 Fla. App. LEXIS 1754 (Fla. 5th 
DCA 1996).

Prior inconsistent statements made by a child who recanted her accusation of defendant at his trial for lewd, lascivious, or 
indecent assault on the child and sexual battery, which statements were admissible pursuant to Fla. Stat. § 90.803(23), were 
insufficient standing alone to convict defendant. State v. Green, 667 So. 2d 756, 1995 Fla. LEXIS 2040 (Fla. 1995), overruled,  
Beber v. State, 853 So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).
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Defendant, convicted of lewd, lascivious, or indecent assault upon a child under 16 years of age, was entitled to a jury 
instruction on the lesser-included offense of an unnatural and lascivious act because the evidence that the lesser-offense was 
charged and proven. Williams v. State, 627 So. 2d 1279, 1993 Fla. App. LEXIS 12132 (Fla. 1st DCA 1993).

Defendant was improperly convicted for digital battery of a child under 12 years of age, because the victim’s prior unsworn, 
uncorroborated, and inconsistent statements were insufficient to sustain the conviction, and the trial court’s finding that the 
videotape and other statements were admissible under Fla. Stat. § 90.803(23) because they were corroborated by other 
evidence was in error, and a judgment of acquittal should have been granted. Williams v. State, 560 So. 2d 1304, 1990 Fla. 
App. LEXIS 2938 (Fla. 1st DCA 1990).

Criminal Law & Procedure: Criminal Offenses: Vehicular Crimes: Driving Under the Influence: General Overview

A hospital record of a blood test made for medical purposes, which is maintained by the hospital as a medical or business 
record, may be admitted in criminal cases pursuant to Fla. Stat. § 90.803(6)(a), the business record exception to the hearsay 
rule. Baber v. State, 775 So. 2d 258, 2000 Fla. LEXIS 1744 (Fla. 2000), cert. denied, 532 U.S. 1022, 121 S. Ct. 1964, 149 L. 
Ed. 2d 758, 2001 U.S. LEXIS 3638 (U.S. 2001).

Criminal Law & Procedure: Criminal Offenses: Vehicular Crimes: Driving Under the Influence: Blood Alcohol & Field 
Sobriety: Admissibility

Portions of a breath test affidavit containing the operator’s procedures and observations in administering a breath test were 
“testimonial” under Crawford and their admission at defendant’s driving under the influence trial without a prior opportunity to 
cross-examine the operator violated his Sixth Amendment Confrontation Clause rights. State v. Belvin, 986 So. 2d 516, 2008 
Fla. LEXIS 758 (Fla. 2008).

Criminal Law & Procedure: Criminal Offenses: Vehicular Crimes: License Violations: General Overview

Conviction for felony driving while defendant’s license was revoked as a habitual traffic offender pursuant to Fla. Stat. § 
322.264, was error, where the order of license revocation was not proven to be admissible as a business record under Fla. Stat. 
§ 90.803(6)(a). Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 2003).

Criminal Law & Procedure: Criminal Offenses: Weapons: Licenses: Holders: Carrying & Concealed Permits

Trial court erred in admitting the letter from the state department that regulated firearms licenses under the public-record 
exception, § 90.803(8), Fla. Stat., because the department had no duty to create the subject letter for litigation; its obligation 
was to create and maintain the computerized records, which were not introduced. However, admission of the letter was 
harmless error because defendant never asserted or presented any evidence that he had a concealed firearm license. Watt v. 
State, 31 So. 3d 238, 2010 Fla. App. LEXIS 3322 (Fla. 4th DCA 2010).

Criminal Law & Procedure: Juvenile Offenders: Juvenile Proceedings: General Overview

Trial court properly granted the state’s motion to extend the speedy trial time although a ten day notice was not provided as 
required by Fla. Stat. § 90.803(23) because under Fla. R. Juv. P. 8.180 the trial court could grant an extension where 
exceptional circumstances exist. M.V. v. State, 507 So. 2d 1166, 1987 Fla. App. LEXIS 8480 (Fla. 2nd DCA 1987).

Criminal Law & Procedure: Discovery & Inspection: Brady Materials: General Overview

While the actual police reports were not admissible as substantive evidence under Fla. Stat. § 90.803(8), they served as the 
basis for defendant’s Brady claim to the extent that defendant could have investigated and used the information contained in the 
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reports; moreover, any inconsistent statements made by the state’s witness in the police reports was admissible to impeach the 
witness’s testimony. Rogers v. State, 782 So. 2d 373, 2001 Fla. LEXIS 328 (Fla.), cert. denied, 534 U.S. 886, 122 S. Ct. 195, 
151 L. Ed. 2d 138, 2001 U.S. LEXIS 6512 (U.S. 2001).

Criminal Law & Procedure: Discovery & Inspection: Depositions: General Overview

In a prosecution for sexual battery and lewd and lascivious molestation, admission of the victim’s videotaped statement under 
Fla. Stat. § 90.803(23) in lieu of her live testimony violated defendant’s rights to confrontation, as his Fla. R. Crim. P. 3.220 
discovery depositions of the victim did not afford him a sufficient opportunity for cross-examination under Crawford v. 
Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177, 2004 U.S. LEXIS 1838 (U.S. 2004).State v. Contreras, 979 So. 2d 
896, 2008 Fla. LEXIS 373 (Fla. 2008).

Defendant videotaped himself having sex with an 11-year-old girl; the victim gave an interview identifying the persons 
depicted in the video and her age at the time. Admission of her taped interview under Fla. Stat. § 90.803(23) violated 
Crawford v. Washington, 541 U.S. 36 (2004), as neither defendant’s discovery deposition of her taken before trial, nor the 
availability of a Fla. R. Crim. P. 3.190(j) deposition, afforded him the opportunity for cross-examination required by Crawford. 
Blanton v. State, 978 So. 2d 149, 2008 Fla. LEXIS 376 (Fla. 2008).

Where an out-of-court statement made by an unavailable declarant qualified as an excited utterance, admission of said 
statement was erroneous, as such violated defendant’s Sixth Amendment right to confrontation; because the statement was 
testimonial, and despite the fact that the declarant testified during a discovery deposition, said deposition did not qualify as a 
prior opportunity for cross-examination because defendant was not entitled to be present. Lopez v. State, 888 So. 2d 693, 2004 
Fla. App. LEXIS 17317 (Fla. 1st DCA 2004).

Criminal Law & Procedure: Discovery & Inspection: Discovery Misconduct: General Overview

When the state fails to comply with the notice requirement under Fla. Stat. § 90.803(23)(b), a defendant is entitled to a 
“Richardson-type” inquiry; an inquiry designed to ferret out procedural prejudice resulting from the prosecutor’s 
noncompliance with the discovery rules. Distefano v. State, 526 So. 2d 110, 1988 Fla. App. LEXIS 1432 (Fla. 1st DCA 1988), 
overruled,  State v. Davis, 630 So. 2d 1059, 1994 Fla. LEXIS 41 (Fla. 1994).

Criminal Law & Procedure: Eyewitness Identification: Photo Identifications

Trial court improperly admitted the out-of-court identifications by the victim’s girlfriend where she had not testified at the trial 
because they were inadmissible hearsay under Fla. Stat. § 90.801(2)(c). Pedrosa v. State, 781 So. 2d 470, 2001 Fla. App. 
LEXIS 3253 (Fla. 3rd DCA 2001).

Criminal Law & Procedure: Pretrial Motions & Procedures: Motions in Limine

Where respondent filed motion in limine seeking to exclude victim’s testimony concerning codefendant’s statement, the trial 
court granted the motion as hearsay, but as the excited utterance exception was not a new exception to the hearsay rule, but had 
always been one component of the loosely defined res gestae exception under Fla. Stat. § 90.803(2), the appellate court 
granted certiorari as to this point, quashing the order granting the motion in limine. State v. Johnson, 382 So. 2d 765, 1980 Fla. 
App. LEXIS 15862 (Fla. 2nd DCA 1980).

Criminal Law & Procedure: Counsel: Effective Assistance: Pleas

Counsel was deficient in working on an inmate’s case for only 15 minutes before advising him to plead guilty to a felony 
charge of violating Fla. Stat. § 800.04(5)(a), which carried possible future civil commitment under the Jimmy Ryce Act, but 
the inmate was not prejudiced thereby because the state had significant evidence to show that the inmate molested his four-year 
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old granddaughter, including the inmate’s written confession; statements of the child, which were admissible under Fla. Stat. § 
90.803(23); similar act evidence of the inmate’s molestation of his stepdaughters, which was admissible under Fla. Stat. § 
90.404(2)(b); and statements from the inmate’s wife that he had access and an opportunity to molest the granddaughter, which 
could be used to impeach the wife’s testimony under Fla. Stat. § 90.608(1) if the wife testified differently at trial. Gaedtke v. 
McNeil, 612 F. Supp. 2d 1209, 2009 U.S. Dist. LEXIS 29093 (M.D. Fla. 2009), aff'd, 369 Fed. Appx. 12, 2010 U.S. App. LEXIS 
4923 (11th Cir. Fla. 2010).

Criminal Law & Procedure: Counsel: Effective Assistance: Tests

Though defense counsel was deficient for not objecting to testimony from a mother about her child’s statements of sexual 
abuse by defendant, because the trial court had not made complete findings of the reliability of the hearsay as required by Fla. 
Stat. § 90.803(23)(a)(c), since defendant did not establish a reasonable probability that the outcome of the trial would have 
been different absent the ineffectiveness, he was not entitled to post-conviction relief. Diaz v. State, 980 So. 2d 1275, 2008 Fla. 
App. LEXIS 6846 (Fla. 4th DCA 2008).

Defendant’s claim under Fla. R. Crim. P. 3.850 was facially meritorious, because it alleged that counsel rendered ineffective 
assistance by failing to object to a child victim’s hearsay statements, and the record indicated that counsel in fact had waived a 
hearing to determine the reliability of the statements under Fla. Stat. § 90.803(23). Johnson v. State, 679 So. 2d 49, 1996 Fla. 
App. LEXIS 9133 (Fla. 1st DCA 1996).

Criminal Law & Procedure: Counsel: Effective Assistance: Trials                                    

Circuit court erred in summarily denying defendant's postconviction motion based on the ineffective assistance of counsel, 
because he sufficiently alleged that he was prejudiced by the admission of testimony regarding allegations of uncharged lewd 
acts against the victim, physical violence against the victim, and the prior conviction for battery against his daughter; the 
uncharged acts of lewd molestation were disturbing and supported the victim's accusation of the charged instance of lewd or 
lascivious molestation.Curran v. State, 2017 Fla. App. LEXIS 16319 (Fla. 1st DCA Nov. 8, 2017).

                                 

Because there was no Crawford violation and the trial counsel’s objections properly preserved defendant’s Fla. Stat. § 
90.804(2)(c) argument for appellate purposes, trial counsel’s performance was not deficient on those grounds; furthermore, 
because the trial court properly admitted the statements under § 90.804(2)(c), and properly found the statements trustworthy 
and reliable pursuant to Machado, defendant was not able to show prejudice under Strickland in regards to counsel’s failure to 
object based upon the trial court’s sua sponte ruling that the statements were also admissible under Fla. Stat. § 90.803(18)(e). 
Brown v. State, 69 So. 3d 316, 2011 Fla. App. LEXIS 12899 (Fla. 4th DCA 2011).

Criminal Law & Procedure: Juries & Jurors: Jury Deliberations: Materials Allowed in Jury Room

Trial court erred in permitting the jury to consider the entire unredacted interview of the victim, particularly those portions 
were the victim testified that defendant committed these acts not only on the one occasion charged in the information but 
“every time” his father was in the hospital and that defendant did this to him “three times” or “five times.” The admission of 
this testimony constituted evidence of collateral crimes neither charged in the information nor properly noticed and determined 
to be admissible pursuant to Fla. Stat. § 90.404(2) (2010). Nunez v. State, 109 So. 3d 890, 2013 Fla. App. LEXIS 4911 (Fla. 
3rd DCA 2013).

Criminal Law & Procedure: Trials: Defendant's Rights: Right to Confrontation

Trial court’s admission of defendant’s blood test results was not erroneous, as such was non-testimonial and admissible as a 
business record, and did not violate defendant’s confrontation rights. Sellers v. State, 973 So. 2d 543, 2007 Fla. App. LEXIS 
20679 (Fla. 1st DCA 2007).
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Trial court erred in allowing the State to admit test results from a legal blood draw through a toxicologist who was not involved 
with the actual testing, as the blood test results were testimonial hearsay and the State did not establish the unavailability of the 
chief toxicologist; the admission of the test results violated the Confrontation Clause and defendant’s conviction for driving 
under the influence with serious bodily injury was reversed. Sobota v. State, 933 So. 2d 1277, 2006 Fla. App. LEXIS 12505 
(Fla. 2nd DCA 2006).

During defendant’s retrial on charges of burglary, the trial court improperly granted the State’s request pursuant to Fla. Stat. § 
90.803(22) to present a witness’s testimony from the first trial in lieu of his live testimony on the basis that the witness was 
now uncooperative, because there was no express finding by the trial court that the witness was unavailable, and defendant’s 
right to confrontation under the Sixth Amendment had been violated. State v. Abreu, 837 So. 2d 400, 2003 Fla. LEXIS 2 (Fla. 
2003).

Fla. Stat. § 90.803(24) is an unconstitutional violation of a defendant’s right to confrontation because it creates a broad 
hearsay exception for a class of elderly adults described as disabled under Fla. Stat. § 825.101(4). State v. Hosty, 835 So. 2d 
1202, 2003 Fla. App. LEXIS 12 (Fla. 4th DCA 2003), rev'd, 2006 Fla. LEXIS 1026 (Fla. June 8, 2006).

Fla. Stat. § 90.803(24)(a) is an unconstitutional violation of defendant’s right to confrontation because it creates a broad 
hearsay exception for a class of elderly adults describing any enumerated act of abuse or neglect not otherwise admissible. 
State v. Hosty, 835 So. 2d 1202, 2003 Fla. App. LEXIS 12 (Fla. 4th DCA 2003), rev'd, 2006 Fla. LEXIS 1026 (Fla. June 8, 
2006).

Fla. Stat. § 90.803(22), as applied in criminal proceedings, is unconstitutional as a violation of the Sixth Amendment’s 
Confrontation Clause. Abreu v. State, 804 So. 2d 442, 2001 Fla. App. LEXIS 15030 (Fla. 4th DCA 2001), aff'd, 837 So. 2d 400, 
2003 Fla. LEXIS 2 (Fla. 2003).

Criminal Law & Procedure: Trials: Defendant's Rights: Right to Counsel: Effective Assistance

Where defendant failed to preserve the issue of whether a child’s prior inconsistent statements, which were admitted as 
substantive evidence pursuant to Fla. Stat. § 90.803(23), were sufficient to support defendant’s conviction for lewd and 
lascivious assault on a child, defendant was entitled to a post-conviction hearing to determine whether trial counsel’s failure to 
preserve that issue constituted ineffective assistance of counsel. Sapio v. State, 643 So. 2d 68, 1994 Fla. App. LEXIS 9386 (Fla. 
5th DCA 1994).

Criminal Law & Procedure: Trials: Defendant's Rights: Right to Remain Silent: General Overview

Trial court’s error in conditioning admission of a 911 tape as an excited utterance, Fla. Stat. § 90.803(2), on appellant 
providing eyewitness testimony was not harmless because the 911 tape was non-testimonial in nature and admissible without 
appellant testifying and being subjected to cross-examination, and the error infringed upon appellant’s right not to testify; 
because appellant testified, evidence of his seven prior felony convictions was admitted, and appellant made statements that 
opened the door to previously inadmissible evidence. Bryant v. State, 98 So. 3d 1252, 2012 Fla. App. LEXIS 18074 (Fla. 4th 
DCA 2012).

Criminal Law & Procedure: Trials: Examination of Witnesses: Child Witnesses

Trial court erred in a child abuse case in admitting the child’s videotaped interview and statements made by the child to her 
foster mother over mother’s objection finding the child testified pursuant to Fla. Stat. § 90.803(23)(a)(2), where the child 
testified as a witness and there was a lack of corroborative evidence of the alleged assault upon the child. L.W. v. Department of 
Health & Rehabilitative Servs. (In re C.W.), 681 So. 2d 1181, 1996 Fla. App. LEXIS 10782 (Fla. 2nd DCA 1996).

In a child sexual abuse case, before finding a child competent to testify under Fla. Stat. § 90.803(23)(a), the trial court must 
consider (1) whether the child is capable of observing and recollecting facts, (2) whether the child is capable of narrating those 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KHB-W0B0-0039-412K-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KHB-W0B0-0039-412K-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47N0-N2Y0-0039-40RD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47N0-N2Y0-0039-40RD-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-0811-DXC8-0139-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47KH-V360-0039-41TF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47KH-V360-0039-41TF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K4R-C990-0039-40HN-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47KH-V360-0039-41TF-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K4R-C990-0039-40HN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4K4R-C990-0039-40HN-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:448R-JF30-0039-41GK-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47N0-N2Y0-0039-40RD-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47N0-N2Y0-0039-40RD-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-6P60-003F-33C7-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-6P60-003F-33C7-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-3WN0-003F-340P-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-3WN0-003F-340P-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=


Page 25 of 138

Fla. Stat. § 90.803

facts to the court or to a jury, and (3) whether the child has a moral sense of the obligation to tell the truth. Wade v. State, 586 
So. 2d 1200, 1991 Fla. App. LEXIS 9079 (Fla. 1st DCA 1991).

Criminal Law & Procedure: Trials: Motions for Acquittal

Trial court properly denied defendant's motion for acquittal with regard to his conviction of sexual battery on an intellectually 
disabled person as the State presented sufficient evidence to withstand a motion for judgment of acquittal based on presenting 
the victim's statements and DNA evidence showing defendant's semen in the victim's underwear. Sprouse v. State, 208 So. 3d 
785, 2016 Fla. App. LEXIS 18580 (Fla. 1st DCA 2016), dismissed, 2017 Fla. LEXIS 622 (Fla. Mar. 20, 2017).

Child’s pretrial statements were admitted as substantive evidence under the child victim hearsay exception, Fla. Stat. § 
90.803(23), after she recanted those statements during the trial. As this hearsay was insufficient in and of itself to convict, and 
the other evidence against defendant was scanty, defendant’s motion for judgment of acquittal should have been granted. 
Collier v. State, 982 So. 2d 1281, 2008 Fla. App. LEXIS 8280 (Fla. 1st DCA 2008).

Criminal Law & Procedure: Witnesses: Credibility

Before a child victim’s hearsay statement is admitted into evidence under Fla. Stat. § 90.803(23), the court considers the 
following factors: whether the statement was spontaneous, whether the statement was made at the first available opportunity 
following the alleged incident, whether the statement was elicited in response to questions from adults, the mental state of the 
child when the abuse was reported, whether the statement consisted of a child-like description of the act, whether the child used 
terminology unexpected of a child of similar age, the motive or lack thereof to fabricate the statement, the ability of the child to 
distinguish between reality and fantasy, the vagueness of the accusations, the possibility of any improper influence on the child 
by participants involved in a domestic dispute, and contradictions in the accusation. Department of Health & Rehabilitative 
Servs. v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

Criminal Law & Procedure: Witnesses: Impeachment

Victim’s out-of-court statements were properly admitted under Fla. Stat. § 90.803(23) where the trial court concluded that the 
victim’s taped statement was reliable, observing that the 11-year-old was able to clearly articulate the incident which involved 
sexual abuse against her, the child’s answers were responsive and expansive, and the statement was made on the same day of 
the incident, satisfying § 90.803(23)(c); even assuming corroborative evidence was required under § 90.803(23)(a)2(a), the 
testimony of the nurse practitioner, the DNA expert, and defendant’s statements to the arresting officer satisfied this 
requirement. Mikler v. State, 829 So. 2d 932, 2002 Fla. App. LEXIS 14591 (Fla. 4th DCA 2002).

Criminal Law & Procedure: Witnesses: Presentation

Fla. Stat. § 90.803(22) is unconstitutional in criminal proceedings to the extent that it allows a prosecutor to use at trial a 
witness’s testimony from a previous judicial proceeding without a showing by the prosecutor that the witness is unavailable. 
State v. Abreu, 837 So. 2d 400, 2003 Fla. LEXIS 2 (Fla. 2003).

Criminal Law & Procedure: Witnesses: Unavailability

Although admission of witness’s former testimony from prior trial was authorized by Fla. Stat. § 90.803(22), because 
defendant’s constitutional right to confront and cross-examine witness was violated where State made no effort to secure 
witness’s attendance, nor to demonstrate he was unavailable. Fla. Stat. § 90.803(22) was deemed unconstitutional in criminal 
cases. Abreu v. State, 804 So. 2d 442, 2001 Fla. App. LEXIS 15030 (Fla. 4th DCA 2001), aff'd, 837 So. 2d 400, 2003 Fla. 
LEXIS 2 (Fla. 2003).
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Trial court’s findings that a five and one-half year old child sexual battery victim was unavailable because of a substantial 
likelihood of severe emotional or mental harm pursuant to Fla. Stat. § 90.803(23)(a)(2)(b), and that the child’s hearsay 
statements were reliable pursuant to Fla. Stat. § 90.803(23)(a)(1) were sufficiently specific to support ruling that the 
statements were admissible at trial. Seaman v. State, 608 So. 2d 71, 1992 Fla. App. LEXIS 10963 (Fla. 3rd DCA 1992).

Trial court properly admitted the child victim’s hearsay statements under Fla. Stat. § 90.803(23) after first holding a hearing 
and making the required determination, based on substantial, competent evidence, that the child victim was unavailable to 
testify because participation would have resulted in a substantial likelihood of severe emotional or mental harm to the child. 
Pagan v. State, 599 So. 2d 744, 1992 Fla. App. LEXIS 6016 (Fla. 3rd DCA 1992).

Criminal Law & Procedure: Defenses: Entrapment

Hearsay statement by informant should have been admitted under Fla. Stat. § 90.803(3)(a)2, defendant had attempted to 
establish entrapment and offered statement of informant which indicated that informant was working for the police and 
intended to set up defendant; defendant should have reasonable latitude in presenting whatever facts and circumstances 
defendant claims constitute entrapment subject to the ordinary rules of evidence. Morris v. State, 487 So. 2d 291, 1986 Fla. 
LEXIS 3050 (Fla. 1986).

Criminal Law & Procedure: Defenses: Self-Defense

In a criminal mischief prosecution, a witness’s testimony regarding a statement made by the alleged victim—“There he is”—
was not offered to prove the truth of the matter asserted, i.e., that defendant was there. Instead, it was offered to prove the 
alleged victim’s state of mind—that he was looking for defendant—or to explain his swinging a bat at defendant, which was 
relevant to the defendant’s claim of self-defense. D.M.L. v. State, 976 So. 2d 670, 2008 Fla. App. LEXIS 3868 (Fla. 2nd DCA 
2008).

In a prosecution for murder in which the defendant alleged self-defense and that the victim was the aggressor, testimony 
regarding the victim’s demeanor and statements that tended to demonstrate his cheerful and pleasant demeanor were 
nevertheless inadmissible hearsay pursuant to Fla. Stat. § 90.803; because the testimony related to observations of the victim 
five hours prior to his death, it was not relevant to the issue of state of mind pursuant to the statute. Kingery v. State, 523 So. 2d 
1199, 1988 Fla. App. LEXIS 1333 (Fla. 1st DCA 1988).

Criminal Law & Procedure: Jury Instructions: Particular Instructions: Lesser Included Offenses

Although the refusal to instruct the jurors on manslaughter by culpable negligence was error, the error was harmless; the 
evidence did not unmistakably support only the theory that defendant’s act was voluntary because the State introduced 
defendant’s statements into evidence in which he claimed that he shot the victim accidentally, which was admissible hearsay 
evidence under Fla. Stat. § 90.803(18), and, further, to reach its conclusion that defendant had repudiated the statements by 
taking the stand and claiming he did not rob or shoot the victim, the trial court invaded the jury’s province. The error was 
rendered harmless by the jury convicting defendant of armed robbery because, based on that verdict, all the State had to prove 
to convict defendant of first-degree murder was that defendant killed the victim during the commission of that robbery. Hall v. 
State, 92 So. 3d 223, 2012 Fla. App. LEXIS 5544 (Fla. 4th DCA 2012).

Criminal Law & Procedure: Jury Instructions: Requests to Charge

Although a trial court is required upon request of counsel to instruct the jury that the conspiracy itself and each member’s 
participation must be established by independent evidence, either before the introduction of any evidence or before evidence is 
admitted, where defendant’s request for the instruction was made at the charge conference, it was too late, and refusal to give 
the instruction was not error, because such an instruction is geared to apprise the jury regarding the admission of hearsay 
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evidence before, or at the time, it is admitted. Eaton v. State, 410 So. 2d 933, 1981 Fla. App. LEXIS 21882 (Fla. 4th DCA 
1981).

Criminal Law & Procedure: Sentencing: Alternatives: Probation: General Overview

Hearsay statements by defendant’s girlfriend to a police officer about an alleged battery against the girlfriend by the defendant 
that had occurred earlier in the day did not qualify as excited utterances under Fla. Stat. § 90.803(2) and could not form the 
sole basis for revocation of defendant’s community control. Bales v. State, 793 So. 2d 87, 2001 Fla. App. LEXIS 11433 (Fla. 
2nd DCA 2001).

Although hearsay testimony was admissible in probation revocation proceedings, it could not be the sole basis for revocation, 
and although probation department records could, if a proper predicate was established, be admitted into evidence under the 
business records exception to the hearsay rule, Fla. Stat. § 90.803(6), the state did not attempt to introduce those records, so 
the court reversed and remanded with instructions to set aside an order revoking probation. Johnson v. State, 691 So. 2d 43, 
1997 Fla. App. LEXIS 3164 (Fla. 2nd DCA 1997).

A probation file was properly admitted pursuant to the business record exception to the hearsay rule, Fla. Stat. § 90.803, to 
establish that probationer violated a condition of his release when he failed to report for meetings with his probation officer for 
two consecutive months. Snell v. State, 658 So. 2d 1165, 1995 Fla. App. LEXIS 8256 (Fla. 2nd DCA 1995).

Defendant’s probation was properly revoked for not attending drug counseling; however, a trial court could not revoke 
probation based on violation of conditions against drug use where the evidence used consisted of a lab report that was 
inadmissible as hearsay and had not fit the business record exception due to a lack of proper foundation regarding the testing or 
reporting procedure used by the state. Hogan v. State, 583 So. 2d 426, 1991 Fla. App. LEXIS 7595 (Fla. 1st DCA 1991).

Admission of an unauthenticated lab report of a urinalysis at a probation revocation hearing was error; even though hearsay 
testimony was admissible in a revocation proceeding, such evidence could not constitute the sole basis for establishing a 
probation violation. Williams v. State, 553 So. 2d 365, 1989 Fla. App. LEXIS 6843 (Fla. 5th DCA 1989).

Order revoking defendant’s probation and departing upward from the appropriate guidelines sentence was reversed where the 
probation officer relied upon probation records as the sole evidence regarding defendant’s nonpayment of supervision costs and 
never introduced the records into evidence; although records prepared by the records department could, with the showing of a 
proper predicate, be admitted into evidence under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6), 
revocation of probation could not be based solely on hearsay. Brown v. State, 537 So. 2d 180, 1989 Fla. App. LEXIS 179 (Fla. 
3rd DCA 1989).

Criminal Law & Procedure: Sentencing: Alternatives: Probation: Revocation: Proceedings

Florida Court of Appeals concludes that the  Queior v. State, 157 So. 3d 370, 373 (Fla. 2d DCA 2015), panel at a minimum 
erred by rigidly applying the rules of evidence to a violation of probation hearing in violation of the Florida Supreme Court's 
direction in  Cuciak v. State, 410 So. 2d 916, 918, 1982 Fla. LEXIS 2323 (Fla. 1982).Bell v. State, 179 So. 3d 349, 2015 Fla. 
App. LEXIS 14993 (Fla. 5th DCA 2015).

Florida Court of Appeals believes that any person with the minimal training, experience, or both, needed to understand the 
field tests and how to read and explain their results would qualify to testify to the results under  Fla. Stat. § 90.702; to the 
extent that this would even be a close question under  § 90.702, it should not be a question at all in a probation violation 
hearing where the strict rules of evidence can be deviated from.  Bell v. State, 179 So. 3d 349, 2015 Fla. App. LEXIS 14993 
(Fla. 5th DCA 2015).

Because a 911 tape was properly deemed to be an excited utterance, and not hearsay, and because the tape described events as 
they were actually happening, it was neither testimonial nor violative of Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 
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158 L. Ed. 2d 177 (2004), in defendant’s probation revocation hearing. Jackson v. State, 931 So. 2d 1062, 2006 Fla. App. 
LEXIS 11185 (Fla. 4th DCA 2006).

Criminal Law & Procedure: Sentencing: Alternatives: Probation: Revocation: Standards

Trial court erred in finding that a probationer violated his probation because the State did not lay a proper foundation for the 
evidence of the probationer's alleged violations, the State did not have a witness from the monitoring company to testify that 
the alerts had actually occurred or to authenticate the notes from which the probation officer had testified, and the State also 
failed to prove that the probationer's violations were willful and substantial where the alerts were typically cleared within a 
reasonable time, there was no evidence of intentional disregard of the GPS monitoring rules, tampering with the equipment, or 
actual violations of curfew or other activity restrictions. Channell v. State, 200 So. 3d 247, 2016 Fla. App. LEXIS 14755 (Fla. 
1st DCA 2016).

Criminal Law & Procedure: Sentencing: Capital Punishment: Aggravating Circumstances

In a murder case, it was not error to find the murder was committed for pecuniary gain because evidence that defendant made a 
statement that defendant was angry at the victim for causing defendant’s mother to stop supplying defendant with money was 
admissible, since defendant made the statement. Peterson v. State, 94 So. 3d 514, 2012 Fla. LEXIS 963 (Fla.), cert. denied, 568 
U.S. 1071, 133 S. Ct. 793, 184 L. Ed. 2d 586, 2012 U.S. LEXIS 9581 (U.S. 2012).

In a capital murder trial, a cellmate’s testimony that defendant had told him that he had murdered a woman during the course of 
burglarizing her home was admissible under Fla. Stat. § 90.803(18), because the testimony was relevant to establishing the 
aggravating circumstance of murder committed during a burglary, Fla. Stat. § 921.141(5)(d). Floyd v. State, 569 So. 2d 1225, 
1990 Fla. LEXIS 1152 (Fla. 1990), cert. denied, 501 U.S. 1259, 111 S. Ct. 2912, 115 L. Ed. 2d 1075, 1991 U.S. LEXIS 3978 
(U.S. 1991).

Criminal Law & Procedure: Sentencing: Corrections, Modifications & Reductions: Changed Circumstances

Where a co-defendant’s new testimony was not newly discovered evidence, but instead the latest version of events surrounding 
the murder, and directly conflicted with prior testimony and other evidence, defendant’s death sentence was not vacated. 
Marquard v. State, 850 So. 2d 417, 2002 Fla. LEXIS 2448 (Fla. 2002).

Criminal Law & Procedure: Sentencing: Guidelines: Adjustments & Enhancements: Career Offenders

Defendant was properly sentenced as a prison releasee reoffender under Fla. Stat. § 775.082(9)(a)1 as records certified in 
compliance with Fla. Stat. §§ 90.803(6) and 90.902(11) by the state department of corrections indicated that defendant 
committed the instant robbery within three years after being released from a state correctional facility. Smith v. State, 990 So. 
2d 1162, 2008 Fla. App. LEXIS 13842 (Fla. 3rd DCA 2008).

Criminal Law & Procedure: Sentencing: Guidelines: Adjustments & Enhancements: Criminal History: General 
Overview

Letter was properly considered by the trial court as sufficient evidence to establish the criminal history predicate for an habitual 
violent felony offender (HVFO) because the letter statement specified that it was given under seal, the declarant stated that she 
was the Correctional Services Administrator, and the HVFO violation was sufficiently set out. Yisrael v. State, 938 So. 2d 546, 
2006 Fla. App. LEXIS 13664 (Fla. 4th DCA 2006), aff'd on other grounds, 993 So. 2d 952, 2008 Fla. LEXIS 223 (Fla. 2008).

Criminal Law & Procedure: Sentencing: Guidelines: Adjustments & Enhancements: Criminal History: Three Strikes
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Release-date letter prepared by the Florida Department of Corrections (DOC) was not admissible under the “public record” 
exception to the hearsay rule, Fla. Stat. § 90.803(8), as it did not set forth the DOC’s activities, nor was it based on a public 
official’s first-hand observation of an event. Therefore, it could not be used to establish defendant’s status as a habitual violent 
felony offender under Fla. Stat. § 775.084(3)(a)(4). Yisrael v. State, 986 So. 2d 491, 2008 Fla. LEXIS 223 (Fla. 2008).

Stand-alone release-date letter prepared by the Florida Department of Corrections to establish defendant’s status as a habitual 
violent felony offender under Fla. Stat. § 775.084 was not admissible as a business record under Fla. Stat.§ 90.803(6)(a) 
because it was not (1) made at or near the time of the defendant’s release date; (2) made by or from information transmitted by 
a person with knowledge; (3) kept in the ordinary course of a regularly conducted business activity; or (4) created as a regular 
practice. Yisrael v. State, 986 So. 2d 491, 2008 Fla. LEXIS 223 (Fla. 2008).

Under Fla. Stat. § 775.084(3)(a)(4), the Florida Department of Corrections should prove recidivist defendants’ predicate-
offense release dates through Crime and Time Reports, and should use one or both of the two permissible means of 
authenticating these reports: (1) business-records certification under Fla. Stat. §§ 90.803(6)(c) and 90.902(11); or (2) public-
records authentication under seal as provided by Fla. Stat. § 90.902(1). Yisrael v. State, 986 So. 2d 491, 2008 Fla. LEXIS 223 
(Fla. 2008).

Crime and Time Report prepared by the Florida Department of Corrections was both a business and a public record, as it was 
kept in the course of its business and memorialized its duty under Fla. Stat. § 945.04(1 (2001) to keep track of its inmate 
population. And as it was authenticated under Fla. Stat § 90.902(1) by an accompanying release-date letter, it was admissible 
to establish defendant’s status as a habitual violent felony offender under Fla. Stat. § 775.084(3)(a)(4). Yisrael v. State, 986 
So. 2d 491, 2008 Fla. LEXIS 223 (Fla. 2008).

Criminal Law & Procedure: Sentencing: Imposition: Evidence

Where a co-defendant’s new testimony was not newly discovered evidence, but instead the latest version of events surrounding 
the murder, and directly conflicted with prior testimony and other evidence, defendant’s death sentence was not vacated. 
Marquard v. State, 850 So. 2d 417, 2002 Fla. LEXIS 2448 (Fla. 2002).

Criminal Law & Procedure: Sentencing: Restitution

In a burglary prosecution, because the trial court erroneously based the value of a damaged exterior door on inadmissible 
hearsay, specifically, a written estimate which the State did not prove qualified as a business record and upon which defendant 
posed a timely objection, that part of the restitution order had to be reversed. But, substantial evidence supported the remainder 
of the restitution order. Butler v. State, 970 So. 2d 919, 2007 Fla. App. LEXIS 20678 (Fla. 1st DCA 2007).

Criminal Law & Procedure: Postconviction Proceedings

Where defendant failed to preserve the issue of whether a child’s prior inconsistent statements, which were admitted as 
substantive evidence pursuant to Fla. Stat. § 90.803(23), were sufficient to support defendant’s conviction for lewd and 
lascivious assault on a child, defendant was entitled to a post-conviction hearing to determine whether trial counsel’s failure to 
preserve that issue constituted ineffective assistance of counsel. Sapio v. State, 643 So. 2d 68, 1994 Fla. App. LEXIS 9386 (Fla. 
5th DCA 1994).

Criminal Law & Procedure: Postconviction Proceedings: General Overview

Postconviction motion to vacate a defendant’s conviction of first-degree murder and death sentence was properly denied with 
regard to his claim that his trial counsel was ineffective for the failure to timely object to various hearsay statements admitted 
during trial with regard to the identification of the defendant by a child as the shooter and to the testimony of a witness that the 
same child was “smart” and “bright.” The statement identifying the defendant as the shooter qualified as an excited utterance, 
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and trial counsel testified during the evidentiary hearing that he made a strategic decision to limit unnecessary objections to 
avoid irritating the jury during the course of the trial and the defendant failed to demonstrate prejudice because there was no 
reasonable probability that, had trial counsel objected, the results of the trial would have been impacted. Floyd v. State, 18 So. 
3d 432, 2009 Fla. LEXIS 860 (Fla. 2009).

Criminal Law & Procedure: Postconviction Proceedings: Motions for New Trial

The trial court denied defendant’s motion for post-conviction relief where he argued that judge failed to give a jury instruction 
regarding statements of co-conspirators pursuant to Fla. Stat. § 90.803(18)(e); the court affirmed the denial holding that the 
failure to charge the jury on co-conspirator’s statements was not error where ample evidence supported the conspiracy, and he 
was not denied due process where the trial court found an evidentiary hearing was not required on his motion. Evans v. State, 
764 So. 2d 822, 2000 Fla. App. LEXIS 9432 (Fla. 4th DCA 2000).

Criminal Law & Procedure: Postconviction Proceedings: Sex Offenders: Civil Commitments

Trial court's error in sustaining the State's hearsay objection to an agency commissioned report critical of the accuracy of a test 
used to predict defendant's likelihood of reoffending was not harmless because, inter alia, the report concerned the viability of 
the test's application to recidivism rates of sexual predators, was a statement by an agent of concerning a matter within the 
scope of the agency or employment thereof, and, as such, was an admission by an agent of a party opponent. McClam v. State, 
185 So. 3d 571, 2016 Fla. App. LEXIS 1052 (Fla. 4th DCA 2016).

Criminal Law & Procedure: Appeals: Appellate Jurisdiction: Extraordinary Writs

Where a trial court ruled that the co-conspirator exception to the hearsay rule, Fla. Stat. § 90.803(18)(e), no longer applied, 
because defendant’s alleged co-conspirator had been acquitted, and granted defendant’s motion to suppress the tape-recorded 
statements of the alleged co-conspirator, even if the state had no right to appeal the order under Fla. R. App. P. 9.140(c)(1)(B), 
the state would not be precluded from seeking common-law certiorari review. State v. Brea, 530 So. 2d 924, 1988 Fla. LEXIS 
959 (Fla. 1988).

Criminal Law & Procedure: Appeals: Reversible Errors: General Overview

Court’s failure to set forth on the record the required findings of fact that hearsay statements made by a child victim of sexual 
abuse are trustworthy and reliable precludes their admission and constitutes reversible error if the statements are admitted 
without complying with the statute. A.E. v. State, 668 So. 2d 704, 1996 Fla. App. LEXIS 1754 (Fla. 5th DCA 1996).

Criminal Law & Procedure: Appeals: Reversible Errors: Evidence

Defendant's conviction for grand theft was reversed because the State did not seek to introduce a printout of the information 
entered by the security guard on the day of the incident but instead offered a list cobbled together by the asset protection 
manager several days before trial at the State's request from the information entered by the security guard on the day of the 
incident, which did not qualify under business records exception to hearsay under Fla. Stat. § 90.803(6). Coates v. State, 217 
So. 3d 1048, 2017 Fla. App. LEXIS 6176 (Fla. 4th DCA 2017).

Trial court erred in admitting information from a computer database offered by the State to show that there was no record of a 
medical prescription for the drug because the database did not qualify for admission under the hearsay exception for market 
reports and commercial publications since it was not a market report or commercial compilation. Because the database directly 
refuted defense testimony that the drug had been prescribed, and was therefore lawful, the error was not harmless. Hardy v. 
State, 140 So. 3d 1016, 2014 Fla. App. LEXIS 7172 (Fla. 1st DCA 2014).
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Criminal Law & Procedure: Appeals: Reviewability: Preservation for Review: General Overview

The general, non-specific objection of lack of foundation to the admission of business records did not alert the state or the trial 
court as to what portion was missing from the foundation for the admission of business records under Fla. Stat. § 90.803(6)(a). 
Jackson v. State, 738 So. 2d 382, 1999 Fla. App. LEXIS 8344 (Fla. 4th DCA 1999).

General objection by defendant to the admission of computer records that showed a phone call was made from the victim’s 
home to defendant’s pager was insufficient to preserve the issue of the admission of the records under the business records 
exception to the hearsay rule because the specific ground of the objection was not apparent from the context. Jackson v. State, 
738 So. 2d 382, 1999 Fla. App. LEXIS 8344 (Fla. 4th DCA 1999).

In trial for capital sexual battery of a child less than 12 years of age, trial court failed to sufficiently comply with Fla. Stat. § 
90.803(23)(c) when admitting hearsay evidence from a police officer and other witnesses. Jaggers v. State, 588 So. 2d 613, 
1991 Fla. App. LEXIS 9449 (Fla. 2nd DCA 1991).

Criminal Law & Procedure: Appeals: Reviewability: Preservation for Review: Evidence

Defendant’s objection on relevancy, hearsay, and foundation grounds was sufficient to preserve for appellate review his 
arguments under Fla. Stat. § 90.803(6)(a) regarding the admission of a police report which contained an affidavit by an 
alleged victim. Carter v. State, 951 So. 2d 939, 2007 Fla. App. LEXIS 3338 (Fla. 4th DCA 2007).

Criminal Law & Procedure: Appeals: Right to Appeal: Defendants

Where a trial court ruled that the co-conspirator exception to the hearsay rule, Fla. Stat. § 90.803(18)(e), no longer applied, 
because defendant’s alleged co-conspirator had been acquitted, and granted defendant’s motion to suppress the tape-recorded 
statements of the alleged co-conspirator, even if the state had no right to appeal the order under Fla. R. App. P. 9.140(c)(1)(B), 
the state would not be precluded from seeking common-law certiorari review. State v. Brea, 530 So. 2d 924, 1988 Fla. LEXIS 
959 (Fla. 1988).

Where a trial court ruled that the co-conspirator exception to the hearsay rule, Fla. Stat. § 90.803(18)(e), no longer applied 
because defendant’s alleged co-conspirator had been acquitted, the state could appeal an order suppressing the alleged co-
conspirator’s admissions, because the term “admission” in Fla. Rule App. P. 9.140(c)(1)(B) was not limited specifically to 
those admissions made by defendant, and the term also encompassed statements made by someone acting in concert with 
defendant such as a co-conspirator, see Fla. Stat. § 90.803(18). State v. Brea, 530 So. 2d 924, 1988 Fla. LEXIS 959 (Fla. 
1988).

Criminal Law & Procedure: Appeals: Standards of Review: Abuse of Discretion: General Overview

Use of similar fact evidence at trial as corroborative for purposes of Fla. Stat. § 90.803(23)(a) is subject to review under an 
abuse of discretion standard. Jones v. State, 728 So. 2d 788, 1999 Fla. App. LEXIS 2198 (Fla. 1st DCA 1999).

Criminal Law & Procedure: Appeals: Standards of Review: Abuse of Discretion: Evidence

Trial court did not abuse its discretion in admitting a redacted statement made while defendant was under observation in jail, as 
his statement, “I repent for killing,” constituted evidence tending to show he was involved in the murders, and because the 
statement was redacted to take out a reference to killing five people, it did not tend to show propensity or bad character. Morris 
v. State, 219 So. 3d 33, 2017 Fla. LEXIS 929 (Fla. 2017), cert. denied, 2017 U.S. LEXIS 6809 (U.S. Nov. 13, 2017).
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Trial court did not abuse its discretion by allowing the State of Florida to play a redacted audio recording of testimony 
defendant gave in a prior trial because defendant elected to testify at the first trial but invoked the constitutional right to refuse 
to testify during the retrial. Henry v. State, 145 So. 3d 924, 2014 Fla. App. LEXIS 12807 (Fla. 4th DCA 2014).

Trial court did not abuse its discretion in allowing the State to publish the victim’s written statement she prepared for law 
enforcement pursuant to the “past recollection recorded” exception to the hearsay rule, Fla. Stat. § 90.803(5), because the 
evidence was such that the trial court could reasonably find that the victim’s written statement correctly reflected her 
knowledge of the events that led to her call for police assistance; the victim wrote the state during the police investigation, 
which commenced shortly after she called 911, and an officer testified about the victim’s physical and mental state when he 
arrived at the location McNeal v. State, 109 So. 3d 268, 2013 Fla. App. LEXIS 3201 (Fla. 1st DCA 2013).

Criminal Law & Procedure: Appeals: Standards of Review: Harmless & Invited Errors: General Overview

Trial court erred in admitting a nurse’s hearsay testimony under Fla. Stat. § 90.803(4) relating to a victim’s explanation of 
how she was attacked because the victim’s statements, except those directly relevant to the act of sexual intercourse or injuries 
the victim suffered, were not statements necessary for the purpose of medical diagnosis; nevertheless, the admission was 
harmless error as the victim herself testified to the same facts. Therefore, defendant’s conviction for sexual battery, armed 
kidnapping, burglary with an assault or battery, armed robbery, and aggravated assault was affirmed. Roberts v. State, 990 So. 
2d 671, 2008 Fla. App. LEXIS 14347 (Fla. 4th DCA 2008).

Adjudication of delinquency on a charge of sexual abuse of a child under the age of 12 was affirmed even though the trial court 
failed to make appropriate Fla. Stat. § 90.803(23)(c) findings regarding the admissibility of child hearsay statements; the error 
was harmless as the record showed sufficient evidence to support the adjudication even without the admission of the hearsay 
statements. G.H. v. State, 896 So. 2d 833, 2005 Fla. App. LEXIS 1875 (Fla. 1st DCA 2005).

Although a trial court erroneously allowed the introduction of an out-of-court description of the perpetrator, constituting 
hearsay under Fla. Stat. § 90.801(2)(c) (2001) and which did not fall under the excited utterance exception of Fla. Stat. § 
90.803(2) (2001), the error was harmless where defendant was allowed to cross-examine the witness and “smoking gun” 
evidence was found on defendant’s person; therefore, defendant was properly convicted of burglary of a dwelling and theft of 
property valued at less than $100. Presley v. State, 839 So. 2d 813, 2003 Fla. App. LEXIS 2582 (Fla. 4th DCA 2003).

Although a trial court in a robbery trial allowed a police officer to testify as to the contents of a “be on the lookout” notice 
(BOLO), which constituted triple hearsay, the statements could have been properly admitted, if otherwise admissible, under the 
excited utterance exception to the hearsay rule, Fla. Stat. § 90.803(2). Because the BOLO only contained a description of the 
suspect’s vehicle, without reference to any individual’s personal description or crimes alleged to have been committed, the 
error in admitting it was harmless and defendant’s conviction for robbery was upheld. Foster v. State, 804 So. 2d 405, 2001 
Fla. App. LEXIS 14166 (Fla. 4th DCA 2001).

It is essential that the trustworthiness and reliability requirements of Fla. Stat. § 90.803(23) be strictly followed; therefore, the 
mere recitation of the boilerplate language of Fla. Stat. § 90.803(23) is insufficient. Where a trial court allowed a child’s 
mother to testify that the child told her that defendant had exposed himself and fondled him, yet the trial court merely stated 
that there were consistencies, reliability, and trustworthiness between statements, such ruling did not meet the requirements of 
Fla. Stat. § 90.803(23); therefore, defendant’s convictions for lewd act upon a child and lewd act in the presence of a child 
were overturned. Tussey v. State, 793 So. 2d 1188, 2001 Fla. App. LEXIS 13293 (Fla. 5th DCA 2001).

Generally, prior consistent statements are not admissible to bolster the testimony of a witness; however, Fla. Stat. § 
90.803(23) provides an exception for the hearsay statement of a child victim if a trial court first finds that the time, content, and 
circumstances of the statement provide sufficient safeguards of reliability. Both Fla. Stat. § 90.803(23) and decisional law set 
forth certain factors that can be considered in determining whether the statement is reliable; therefore, where a trial court 
allowed the victim’s mother to testify that the child told her that defendant had exposed himself and fondled him, but the trial 
court failed to make specific findings under Fla. Stat. § 90.803(23), defendant’s convictions for lewd act upon and in presence 
of child were overturned because such an error was not harmless. Tussey v. State, 793 So. 2d 1188, 2001 Fla. App. LEXIS 
13293 (Fla. 5th DCA 2001).
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Absent the specific findings of reliability mandated by Fla. Stat. § 90.803(23), a reviewing court cannot determine whether 
prior consistent statements by a witness were in fact reliable; and a trial court’s failure to make specific findings not only 
ignores the clear directive of Fla. Stat. § 90.803(23), but also implicates a defendant’s constitutional right to confrontation. 
Therefore, defendant’s convictions for lewd act upon and in presence of child were overturned where the trial court’s ruling, 
which allowed the victim’s mother to testify that the child told her defendant had exposed himself and fondled him, did not 
meet the requirements of Fla. Stat. § 90.803(23) and the error was not deemed harmless. Tussey v. State, 793 So. 2d 1188, 
2001 Fla. App. LEXIS 13293 (Fla. 5th DCA 2001).

Although a caseworker’s testimony concerning a two-year-old boy’s statement that his father killed his mother and step-brother 
was improperly admitted pursuant to the excited utterance exception to the hearsay rule, Fla. Stat. § 90.803(2), because a time 
lapse of at least two and one half hours, during which the boy could have heard others state that opinion, rendered the boy’s 
statement unreliable, that error alone was harmless and did not constitute reversible error. Hamilton v. State, 547 So. 2d 630, 
1989 Fla. LEXIS 737 (Fla. 1989).

Testimony of a counselor about the child-victim’s allegations of abuse was not admissible under the hearsay exception 
provided for in Fla. Stat. § 90.803(23), because the trial court and the prosecuting attorney did not comply with the statute’s 
procedural safeguards; nor was the testimony admissible under the excited utterance exception to the hearsay rule, Fla. Stat. § 
908.803(2), because the child spoke to the counselor several hours after the incident occurred. Admitting the testimony was 
harmless, however, because substantially the same evidence was presented to the jury through the testimony of the child, her 
mother, and a friend; thus, the counselor’s testimony was cumulative and did not give meaningful additional weight to the 
child’s testimony. Salter v. State, 500 So. 2d 184, 1986 Fla. App. LEXIS 9628 (Fla. 1st DCA 1986).

Criminal Law & Procedure: Appeals: Standards of Review: Harmless & Invited Errors: Evidence

Appellee's statement in an emergency medical services report that he had swerved to avoid a mattress, lost control of his car, 
and gone off the road was an admission, and therefore admissible under Fla. Stat. § 90.803(18)(a), which had no 
trustworthiness component. The exclusion of the statement was not harmless, as there were two distinct and mutually exclusive 
theories advanced about the cause of the accident, one of which was that appellee caused the accident by suddenly swerving. 
Ring Power Corp. v. Condado-Perez, 2017 Fla. App. LEXIS 4815 (Fla. 2nd DCA Apr. 7, 2017), sub. op., 219 So. 3d 1028, 
2017 Fla. App. LEXIS 8991 (Fla. 2nd DCA 2017).

In a sexual battery of a child while in a position of familial or custodial authority case, the trial court erred in failing to make 
findings that the child victim's hearsay statement was admissible because the only finding the court made was that the 
detective's questions and the victim's responses were sufficient to warrant admission, and the trial court did not specify any 
portions of the interview or otherwise explain its ruling; furthermore, the trial court's failure to make findings was not harmless 
error as the failure to evaluate the reliability of the victim's statement where there was some support that there had been 
fabrication created a reasonable possibility that the error affected the outcome of the trial. Platt v. State, 201 So. 3d 775, 2016 
Fla. App. LEXIS 14537 (Fla. 4th DCA 2016).

In an unarmed robbery case where identification of a perpetrator was at issue, a trial court erred by admitting a booking report 
that presented a double hearsay issue; the report was hearsay where it was offered to prove defendant's height and weight, and 
the State did not show that the report was a record of regularly conducted business activity. The error was not harmless because 
it could not have been said beyond a reasonable doubt that the erroneous admission of the booking report did not affect the 
verdict. Caldwell v. State, 137 So. 3d 590, 2014 Fla. App. LEXIS 6214 (Fla. 4th DCA 2014).

Assuming that the trial court erred in allowing publication to the jury of a written statement the victim prepared for law 
enforcement pursuant to the “past recollection recorded” exception to the hearsay rule, Fla. Stat. § 90.803(5), the error was 
harmless because the State presented sufficient evidence of defendant’s guilt; the State submitted the victim’s 911 call, 
testimony from the investigating officer as to the fresh injuries he noticed on defendant’s body, and photographic evidence of 
the victim’s injuries. McNeal v. State, 109 So. 3d 268, 2013 Fla. App. LEXIS 3201 (Fla. 1st DCA 2013).

Although the trial court erred in allowing the physician who examined the sexual battery victim to testify that the victim knew 
her attacker because such information was not obtained for the purpose of medical diagnosis, the error was harmless because 
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defendant was never identified as the attacker and the testimony was cumulative as to the far more extensive testimony of the 
detective who testified that the victim identified defendant as her attacker. Esteban v. State, 967 So. 2d 1095, 2007 Fla. App. 
LEXIS 18134 (Fla. 4th DCA 2007).

Education Law: Administration & Operation: Boards of Elementary & Secondary Schools: Authority

At an informal hearing before the Brevard County School Board that expelled students from a high school for violating the 
board’s rule that prohibited the buying, using, or selling of illegal drugs or counterfeit substances while on school grounds, 
each child’s admission made to an administrative dean or deans at the high school was admissible against him under Fla. Stat. 
§ 90.803(18) although as applied to the other students each admission was hearsay under Fla. Stat. § 90.801(1)(c) but still 
admissible at the administrative hearing. Adams v. School Bd., 470 So. 2d 760, 1985 Fla. App. LEXIS 14517 (Fla. 5th DCA 
1985).

Environmental Law: Hazardous Wastes & Toxic Substances: CERCLA & Superfund: Enforcement: Cleanup Costs

In an action by the Department of Environmental Protection to recover the costs of cleanup of a hazardous waste spill, a bill of 
lading showing that a spill had occurred was admissible as a business record under Fla. Stat. § 90.803(6)(a), to prove the spill. 
State Dep't of Envtl. Regulation v. CTL Distrib., 715 So. 2d 262, 1998 Fla. App. LEXIS 1862 (Fla. 3rd DCA 1998).

Estate, Gift & Trust Law: Personal Gifts

In a trusts and estates action, decedent’s former attorney was not entitled to an alleged inter vivos gift from decedent, which 
was a valuable historical letter held by the estate, because the gift was not proven by clear and satisfactory evidence; pursuant 
to Fla. Stat. § 90.803(3)(a), the evidence the personal representative sought to introduce, which bore directly on the issue of 
whether there was delivery with an intent to make a gift, was admissible as a hearsay exception. Ritter v. Shamas, 452 So. 2d 
1057, 1984 Fla. App. LEXIS 14072 (Fla. 3rd DCA 1984).

Evidence: Authentication                                    

In a foreclosure case, a lender's assignee established standing because the original note and blank-endorsed allonge was 
properly authenticated and introduced into evidence at trial; the transfer of data and records was established by a witness from 
the loan servicer's successor pursuant to Fla. Stat. § 90.803(6)(a).Bank of N.Y. Mellon v. Beaufort, 2017 Fla. App. LEXIS 
18713 (Fla. 3rd DCA Dec. 13, 2017).

                                 

Evidence: Authentication: General Overview

In dismissing a bank's foreclosure action, the trial court erred in denying admission of the loan payment history, as the bank's 
witness testified that the records of the prior loan servicers complied with requirements of the business records exception to the 
hearsay rule, and were checked for accuracy when current servicer acquired them, and testified that she had the opportunity to 
personally review and reconcile the loan payment history at issue.  Deutsche Bank Trust Co. Ams. v. Frias, 178 So. 3d 505, 
2015 Fla. App. LEXIS 16574 (Fla. 4th DCA 2015).

Admission of photos of text messages on defendant’s cell phone was proper because extrinsic evidence showed that the matter 
in question was what the State claimed-pictures of defendant’s text messages to the driver of a vehicle involved in the crime; 
the driver identified the text messages between her and defendant, and discussed their context. Those messages were 
authenticated and constituted admissible hearsay evidence pursuant to Fla. Stat. § 90.803(18), Symonette v. State, 100 So. 3d 
180, 2012 Fla. App. LEXIS 18502 (Fla. 4th DCA 2012).

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R4M-MRG0-TX4N-G051-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R4M-MRG0-TX4N-G051-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S83-3890-0039-40JB-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-7610-003C-X37D-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-7610-003C-X37D-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5R5K-F6M1-JN6B-S2FS-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5R5K-F6M1-JN6B-S2FS-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5H9C-X5G1-F07Y-005F-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5H9C-X5G1-F07Y-005F-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=


Page 35 of 138

Fla. Stat. § 90.803

Trial court could not admit government website printouts as public records under Fla. Stat. § 90.803(8), because appellee, the 
proponent, made no attempt to authenticate them as such. Nationwide Mut. Fire Ins. Co. v. Darragh, 95 So. 3d 897, 2012 Fla. 
App. LEXIS 9201 (Fla. 5th DCA 2012).

In a widow’s breach of contract suit against a life insurance company, as the declarations of authenticity filed by the insurance 
company accompanying the decedent’s medical records complied with Fla. Stat. § 90.803(6)(a), and the widow had seen the 
records before, the trial court properly considered them in ruling on the insurance company’s motion for summary judgment 
based on the decedent’s alleged omissions in his insurance application. Casamassina v. United States Life Ins. Co., 958 So. 2d 
1093, 2007 Fla. App. LEXIS 9542 (Fla. 4th DCA 2007).

Crime laboratory report that verified tested sample was cocaine and that was authenticated by laboratory supervisor was 
admissible under Fla. Stat. § 90.803(6) even though the supervisor did not personally analyze the sample. Williams v. State, 
734 So. 2d 1149, 1999 Fla. App. LEXIS 6851 (Fla. 5th DCA 1999).

Evidence: Authentication: Self-Authentication

Pursuant to Fla. Stat. §§ 90.803 and 90.902, certification of nonlicensure is admissible as prima facie proof of a violation of 
Fla. Stat. § 489.127. Terranova v. State, 474 So. 2d 1206, 1985 Fla. App. LEXIS 14414 (Fla. 2nd DCA 1985).

Evidence: Competency: General Overview

Where a hearing officer admitted a child victim’s deposition in a sexual abuse administrative hearing without first determining 
the child’s competency as a witness, the hearsay testimony of other witnesses was inadmissible under Fla. Stat. § 90.803(23). 
S.M. v. Department of Health & Rehabilitative Servs., 651 So. 2d 208, 1995 Fla. App. LEXIS 1959 (Fla. 2nd DCA 1995).

Admission of child hearsay into evidence in a delinquency proceeding alleging a lewd and lascivious act with a young child 
was not error because the trial court considered the correct statutory factors, a determination of competency was not required 
because the child was unavailable to testify at trial, and the child’s statements had sufficient indicia of reliability to be admitted, 
notwithstanding the child’s lack of competence. P.D. v. State, 666 So. 2d 968, 1996 Fla. App. LEXIS 112 (Fla. 3rd DCA 1995).

Although the trial court was proceeding on the premise that the child victim was not competent at the pertinent times, the court 
nonetheless found that the child hearsay statements had sufficient indicia of reliability to be admitted under the statute, 
notwithstanding the child’s lack of competence; thus the trial court did not err by admitting into evidence child hearsay 
pursuant to Fla. Stat. § 90.803(23). P.D. v. State, 666 So. 2d 968, 1996 Fla. App. LEXIS 112 (Fla. 3rd DCA 1995).

Evidence: Competency: Disability: Mental Incapacity

Admissibility of a declarant’s out-of-court testimony under Fla. Stat. § 90.803 because of the declarant’s mental disability 
required evidence presented by the State that the declarant met the definition of a mentally disabled adult as set forth in Fla. 
Stat. § 825.101(4). State v. Hosty, 2006 Fla. LEXIS 1026 (Fla. June 8, 2006), modified, 944 So. 2d 255, 2006 Fla. LEXIS 
2615 (Fla. 2006).

Evidence: Demonstrative Evidence: Recordings

Trial court erred by entering a domestic violence injunction against the father based on his daughter's allegations that he 
committed lewd acts in her presence, because the victim's videotaped interview was erroneously received and relied on by the 
trial court. The videotaped interview was not admissible under the “statement of child victim” exception to the hearsay rule, 
because the child did not testify and there was no corroborative evidence of the alleged abuse. T.B. v. R.B. (In re A.B.), 186 So. 
3d 544, 2015 Fla. App. LEXIS 3172 (Fla. 2nd DCA 2015).
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Evidence: Documentary Evidence: General Overview

Videotape of a meeting between defendant and hit man hired by defendant, which took place after the murder was committed, 
was relevant evidence of the conspiracy that established premeditation for the murder charge and was admissible under Fla. 
Stat. § 90.803(18)(e). Echols v. State, 484 So. 2d 568, 1985 Fla. LEXIS 3775 (Fla. 1985), cert. denied, 479 U.S. 871, 107 S. 
Ct. 241, 93 L. Ed. 2d 166, 1986 U.S. LEXIS 4137 (U.S. 1986).

Evidence: Documentary Evidence: Completeness

Self-serving statements are generally inadmissible, but the rule of completeness provides that when a writing or recorded 
statement or part thereof is introduced by a party, an adverse party may require the party at that time to introduce any other part 
of any other writing or recorded statement that in fairness ought to be considered contemporaneously. The purpose of the rule is 
to avoid the potential for creating misleading impressions by taking statements out of context. Nock v. State, 211 So. 3d 321, 
2017 Fla. App. LEXIS 2052 (Fla. 4th DCA 2017).

Although the trial court erred in excluding defendant’s statements for the reason that they were self-serving without making a 
determination based on fairness, the error was harmless because there was no reasonable possibility that exclusion of the 
redacted statements affected the outcome of the jury’s verdict under the rule of completeness. Both statements were cumulative 
to other information elicited during the trial. Calhoun v. State, 138 So. 3d 350, 2013 Fla. LEXIS 2356 (Fla. 2013), cert. denied, 
135 S. Ct. 236, 190 L. Ed. 2d 177, 2014 U.S. LEXIS 6206 (U.S. 2014).

Evidence: Documentary Evidence: Writings: General Overview

Verified affidavit from a DNA testing facility stating that the results and medically accepted procedure were followed in 
accordance with the requirements of Fla. Stat. § 90.803(6) governing the admission of business records into evidence, that the 
paternity evaluation test results were compiled in the course of regularly conducted activity at or near the time of the test by an 
individual employed by the DNA testing facility with knowledge that the practice of the business activity was to keep such 
records, the opinion of paternity contained therein would be admissible under Fla. Stat. § 90.701 through 90.705. Benardo v. 
Dep't of Revenue, 819 So. 2d 161, 2002 Fla. App. LEXIS 6200 (Fla. 4th DCA 2002).

Evidence: Hearsay                                    

Circuit court erred in summarily denying defendant's postconviction motion based on the ineffective assistance of counsel, 
because he sufficiently alleged that he was prejudiced by the admission of testimony regarding allegations of uncharged lewd 
acts against the victim, physical violence against the victim, and the prior conviction for battery against his daughter; the 
uncharged acts of lewd molestation were disturbing and supported the victim's accusation of the charged instance of lewd or 
lascivious molestation.Curran v. State, 2017 Fla. App. LEXIS 16319 (Fla. 1st DCA Nov. 8, 2017).

                                 

Evidence: Hearsay: General Overview

Trial court erred in allowing the State to rely on the testimony of an officer who obtained defendant’s date of birth from his 
driver’s license to establish defendant’s age as element of the crime of unlawful sexual activity by a person 24 years of age or 
older with a minor because the license was an out-of-court statement under Fla. Stat. § 90.801(1)(c); the officer did not show 
that he had “personal knowledge” of defendant’s age apart from having read the license, and his testimony did not fall within a 
recognized exception to the hearsay rule. The testimony was not an admission by defendant because he handed his license to 
the arresting officer. Jones v. State, 2013 Fla. App. LEXIS 6927 (Fla. 4th DCA May 1, 2013).

Injunction for protection against sexual battery was proper because Fla. Stat. § 784.046(2)(a), (c), (4)(a), authorized the entry 
of an injunction based on a petition of type filed on behalf of the child, which set forth alleged acts of sexual violence on the 
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child, and included statements the child made to his mother informing her of the alleged acts; Fla. Stat. § 90.803(23) was 
followed in dependency proceedings, personal injury proceedings, and criminal proceedings. Nevertheless, § 784.046 was a 
clear expression by the legislature that a parent’s sworn petition was sufficient to support an injunction for protection against 
sexual battery. Berthiaume v. B.S., 85 So. 3d 1117, 2012 Fla. App. LEXIS 3858 (Fla. 1st DCA 2012).

Detective’s testimony as to statements an eyewitness made regarding defendant’s alleged shooting of the victim amounted to 
inadmissible hearsay, where the statements were made during a police interrogation, the eyewitness did not testify, and the 
statements were being admitted as a substitute for the eyewitness’s live testimony. State v. Shearod, 992 So. 2d 900, 2008 Fla. 
App. LEXIS 19285 (Fla. 2nd DCA 2008).

Testimony from a probation officer about a positive urine sample taken from a probationer, where the report did not identify 
the substance which caused the positive result, and the report itself was not admitted into evidence, was clearly inadmissible 
hearsay, and was erroneously used as a basis for revoking probation. Robinson v. State, 842 So. 2d 892, 2003 Fla. App. LEXIS 
1355 (Fla. 2nd DCA 2003).

Where the hearsay exception for disabled adults neither ensures the reliability of hearsay statements admitted at trial, nor in its 
broadly worded form is supported by the competing policy interests present in the child abuse context, Fla. Stat. § 90.803(24) 
is facially violative of a defendant’s constitutional right to confrontation. State v. Hosty, 835 So. 2d 1202, 2003 Fla. App. 
LEXIS 12 (Fla. 4th DCA 2003), rev'd, 2006 Fla. LEXIS 1026 (Fla. June 8, 2006).

Defendant’s exculpatory statement that he could not have committed the crime because he was in jail but later stated that he 
was working the day of the robbery at a temporary labor pool was admissible under Fla. Stat. § 90.803(18); the statute 
contained no requirement that only a statement against interest constituted an exception to the hearsay rule. Bryant v. State, 810 
So. 2d 1003, 2002 Fla. App. LEXIS 1786 (Fla. 4th DCA 2002).

A hearing conducted outside the jury’s presence pursuant to Fla. Stat. § 90.803(23), to balance the probative value of 
proposed hearsay statements of the victim against unfair prejudice to defendant, was not required when defendant’s challenge 
to the victim’s statements constituted allegations of recent fabrication and therefore removed them from the category of hearsay 
statements. Belcher v. State, 646 So. 2d 231, 1994 Fla. App. LEXIS 10129 (Fla. 5th DCA 1994).

Defendant’s statement made to deputy at the scene of the arrest that they had the “wrong guy” was so self-serving and made 
under circumstances that indicated its lack of trustworthiness and was properly excluded under Fla. Stat. § 90.803(1). Overton 
v. State, 429 So. 2d 722, 1983 Fla. App. LEXIS 18843 (Fla. 1st DCA 1983).

Evidence: Hearsay: Credibility of Declarants: General Overview

To admit child hearsay under the exception in Fla. Stat. § 90.803, trial court had to hold a hearing regarding the reliability of 
allegedly abused child’s statements to teacher and medical personnel that child’s injuries were made by mother’s use of a belt; 
thus, where trial court failed to determine the reliability of child’s hearsay statements and make findings in that regard, court 
committed reversible error and adjudication of dependency was reversed because child’s hearsay evidence was the only 
evidence to support the judgment. M.P.C. v. Department of Children & Families (In the Interest of D.P.), 709 So. 2d 633, 1998 
Fla. App. LEXIS 4357 (Fla. 2nd DCA 1998).

Evidence: Hearsay: Exceptions: General Overview

Under State v. Hosty, 944 So. 2d 255 (Fla. 2006), hearsay statements of mentally disabled adults who were alleged to be 
victims of crimes could be admitted under Fla. Stat. § 90.803(24) on a showing of, inter alia, the spontaneity of the statement 
and other indicia of reliability. Therefore, the trial court erred in holding that § 90.803(24) was unconstitutional under 
Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177, 2004 U.S. LEXIS 1838 (U.S. 2004).State v. Brocca, 
979 So. 2d 430, 2008 Fla. App. LEXIS 5891 (Fla. 3rd DCA 2008).
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Trial court erred in admitting, pursuant to Fla. Stat. § 90.803(3), testimony from a man’s roommate, designed to eliminate the 
man as a suspect in several murders, that he told his roommate he intended to go out of town on the weekend of the murders, 
because there was no other evidence showing that the man actually carried out his intent. Ibar v. State, 938 So. 2d 451, 2006 
Fla. LEXIS 383 (Fla. 2006), cert. denied, 549 U.S. 1208, 127 S. Ct. 1326, 167 L. Ed. 2d 79, 2007 U.S. LEXIS 2117 (U.S. 2007).

Defendant’s conviction of deriving support from the proceeds of prostitution, Fla. Stat. § 796.05(1), was affirmed; statements 
by an employee of defendant who solicited an undercover officer were admissible and were exceptions to the hearsay rule as 
they served to explain the transaction between the employee and the officer, not to prove the truth of matter asserted. Pronesti 
v. State, 847 So. 2d 1165, 2003 Fla. App. LEXIS 9472 (Fla. 5th DCA 2003).

Crucial witness’s tape-recorded statement was improperly admitted under the recorded recollection exception to the hearsay 
rule under Fla. Stat. § 90.803(5) because the witness could not remember the contents and did not testify that she was telling 
the officer’s the truth at the time of giving the statement; however, the error was harmless because excited utterances by others 
established defendant’s possession of the gun. Montano v. State, 846 So. 2d 677, 2003 Fla. App. LEXIS 8277 (Fla. 4th DCA 
2003).

Trial court did not fundamentally err when it failed to make specific findings of reliability of hearsay by child victim in sexual 
battery case, and any error was waived on appeal because defense counsel communicated to the trial court his acceptance of the 
procedure employed. Hanks v. State, 786 So. 2d 634, 2001 Fla. App. LEXIS 6607 (Fla. 1st DCA 2001).

Detective’s testimony that he perceived defendant to have been in fear during a pretrial photo line-up was the detective’s own 
observation of defendant’s fear, and fell within the hearsay exception contained in Fla. Stat. § 90.803(3)(a)(2); the testimony 
explained defendant’s then mental or emotional condition and his subsequent recantation at trial. Miller v. State, 780 So. 2d 
277, 2001 Fla. App. LEXIS 2481 (Fla. 3rd DCA 2001).

Detective’s affidavits were insufficient under Fla. R. Civ. P. 1.510(e) because: (1) the facts in the complaint were not based on 
his personal knowledge, as he had not arrived at the scene until after the acts had been completed; (2) the facts he recited as 
personal knowledge came from the statements of two victims, which made those statements hearsay, pursuant to Fla. Stat. § 
90.801; (3) the facts which constituted hearsay, and had not fallen within any of the hearsay exceptions, could not have been 
introduced into evidence, pursuant to Fla. Stat. § 90.803. Williams v. Henderson (In re Forfeiture of 1998 Ford Pickup), 779 
So. 2d 450, 2000 Fla. App. LEXIS 13279 (Fla. 2nd DCA 2000).

Witnesses’ testimony about what the daughter of defendant’s girlfriend said in defendant’s presence was properly admitted at 
trial, because the daughter’s statements disclosed the context in which defendant made the admissible statement that the 
daughter did not have to kill the victim because defendant would do it for her; the testimony was directed toward the 
premeditation issue, and it was therefore pertinent to establish defendant’s motive in killing the victim and was admissible 
under the state of mind exception to the hearsay rule, contained in Fla. Stat. § 90.803(3). Morales v. State, 768 So. 2d 475, 
2000 Fla. App. LEXIS 9354 (Fla. 2nd DCA 2000).

Before a trial court could admit child hearsay statements offered by investigators called during defendant’s prosecution for 
capital sexual battery and lewd and lascivious conduct, it must comply with the requirements of Fla. Stat. § 90.803(23)(a) for 
establishing reliability of these statements; failure to establish reliability constituted harmful error. Palazzolo v. State, 754 So. 
2d 731, 2000 Fla. App. LEXIS 154 (Fla. 2nd DCA 2000).

Defendant’s statement to a police officer was sufficient corroborative evidence under Fla. Stat. § 90.803(23)(a)2b to allow 
into evidence a child’s hearsay evidence in a child abuse case because defendant’s statement confirmed the child’s statement 
that she had been sexually assault by defendant. Reyner v. State, 745 So. 2d 1071, 1999 Fla. App. LEXIS 15150 (Fla. 1st DCA 
1999).

Fla. Stat. § 90.803(23) does not preempt all other hearsay exceptions when the out-of-court statements are made by a child 
victim of abuse. Doe v. Broward County Sch. Bd., 744 So. 2d 1068, 1999 Fla. App. LEXIS 12529 (Fla. 4th DCA 1999).

Child’s hearsay statements that she was sexually abused were inadmissible because certain corroborating evidence was 
insufficient to comply with the requirements of Fla. Stat. § 90.803(23) where there were no witnesses to the alleged incident 
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and no physical findings to support that the abuse occurred, and other testimony was insufficient to establish corroborative 
evidence that the incident or offense did, in fact, occur. Doe v. Broward County Sch. Bd., 744 So. 2d 1068, 1999 Fla. App. 
LEXIS 12529 (Fla. 4th DCA 1999).

Because a child victim’s deposition that she was sexually assaulted was not videotaped in compliance with Fla. Stat. § 92.53, 
the out-of-court statements were not admissible as the equivalent of testimony in open court pursuant to Fla. Stat. § 
90.803(23) where no motion was filed requesting that the trial court videotape the child’s testimony pursuant to Fla. Stat. § 
92.53, and there was no notice to the opposing parties that the child’s guardian would seek to use the videotaped testimony in 
lieu of the child’s actual testimony. Doe v. Broward County Sch. Bd., 744 So. 2d 1068, 1999 Fla. App. LEXIS 12529 (Fla. 4th 
DCA 1999).

Child victim’s statement to a doctor that his alleged attacker attempted to have anal intercourse with him was admissible at the 
trial of the attacker under Fla. Stat. § 90.803 because it was reasonably pertinent to the doctor’s diagnosis and treatment of the 
child. Corpus v. State, 718 So. 2d 1266, 1998 Fla. App. LEXIS 12712 (Fla. 2nd DCA 1998).

Hearsay statements in a homicide case from the victim, defendant’s wife, indicating that she was afraid of defendant, were 
admissible under Fla. Stat. § 90.803(3) because defendant claimed self-defense. Trice v. State, 719 So. 2d 17, 1998 Fla. App. 
LEXIS 11524 (Fla. 2nd DCA 1998), cert. denied, 527 U.S. 1043, 119 S. Ct. 2410, 144 L. Ed. 2d 807, 1999 U.S. LEXIS 4549 
(U.S. 1999).

Although a party’s own statement, offered against the party, can satisfy the admissions exception under Fla. Stat. § 
90.803(18)(a) to the prohibition against hearsay, it is still subject to the general requirement of Fla. Stat. § 90.401 that only 
relevant evidence may be admitted. Moore v. State, 701 So. 2d 545, 1997 Fla. LEXIS 1508 (Fla. 1997), cert. denied, 523 U.S. 
1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2685 (U.S. 1998).

Trial court failed to make adequate findings concerning the reliability and admissibility of out-of-court statements of a child 
victim of capital sexual battery as required by Fla. Stat. § 90.803(23), where the trial court merely repeated the language of the 
statute and did not conclude that the statements were reliable or identify the facts supporting such a determination, but relied 
only on the nature of the conversations between the victim, her stepmother and a police officer as “private.”. Barton v. State, 
704 So. 2d 569, 1997 Fla. App. LEXIS 8624 (Fla. 1st DCA 1997).

Testimony that defendant told the testifying witness that he carried a gun and he would kill a police officer before he would go 
back to jail was admissible pursuant to Fla. Stat. § 90.803(3)(a)(1),(2) because the statement was relevant to defendant’s 
motive for the murder of a police officer, and it was a statement of a plan establishing defendant’s then- existing state of mind 
and explaining his subsequent conduct. Escobar v. State, 699 So. 2d 988, 1997 Fla. LEXIS 1011 (Fla. 1997), cert. denied, 523 
U.S. 1072, 118 S. Ct. 1512, 140 L. Ed. 2d 666, 1998 U.S. LEXIS 2531 (U.S. 1998).

Fla. Stat. § 90.803(18)(e) provided an exception to the general rule that hearsay statements are inadmissible as evidence; the 
admission of hearsay statements was proper where the State established the existence of conspiracy by evidence independent of 
the hearsay statements. Foster v. State, 679 So. 2d 747, 1996 Fla. LEXIS 1235 (Fla. 1996), cert. denied, 520 U.S. 1122, 117 S. 
Ct. 1259, 137 L. Ed. 2d 338, 1997 U.S. LEXIS 1740 (U.S. 1997).

Taped statements of defendant’s child to a psychologist were not admissible in a murder trial under Fla. Stat. § 90.803(23) 
because the charges against defendant did not involve the victimization of the child and did not have sufficient indicia of 
reliability. Allison v. State, 661 So. 2d 889, 1995 Fla. App. LEXIS 10635 (Fla. 2nd DCA 1995).

Defendant was improperly convicted for committing a lewd and lascivious act upon a child pursuant to Fla. Stat. § 800.04 
because the trial court failed to make the proper findings of reliability, required by Fla. Stat. § 90.803(23), prior to admitting 
hearsay statements of the child victim into evidence. Garcia v. State, 659 So. 2d 388, 1995 Fla. App. LEXIS 7723 (Fla. 2nd 
DCA 1995).

Trial court erred in admitting the hearsay statement of the victim in to evidence, in prosecution of defendant for offense of 
committing a lewd and lascivious act upon a child; Fla. Stat. § 90.803 required that prior to admitting such hearsay statements 
into evidence, the trial court had to make findings of reliability; that is, the source of the information through which the 
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statement was reported indicated trustworthiness, and the time, content, and circumstances of the statement reflected that the 
statement provided sufficient safeguards of reliability. Garcia v. State, 659 So. 2d 388, 1995 Fla. App. LEXIS 7723 (Fla. 2nd 
DCA 1995).

In a first-degree murder case, statements made by the victim’s brother constituted inadmissible hearsay in accordance with Fla. 
Stat. § 90.803(23) where the statements were not based upon the victimization of the victim’s brother. State v. Dupree, 656 So. 
2d 430, 1995 Fla. LEXIS 535 (Fla. 1995).

While hearsay statements made by a victim showing that he was afraid of defendant would generally not be admissible under 
Fla. Stat. § 90.803(3), such statements were admissible where the victim’s state of mind was a material issue to rebut 
defendant’s assertion that he accidentally shot the victim during a fight instigated by victim. Peterka v. State, 640 So. 2d 59, 
1994 Fla. LEXIS 578 (Fla. 1994), cert. denied, 513 U.S. 1129, 115 S. Ct. 940, 130 L. Ed. 2d 884, 1995 U.S. LEXIS 780 (U.S. 
1995).

While Fla. Stat. § 90.803(23) authorized the use of the hearsay statement of a child victim under certain circumstances, it did 
not authorize the use of hearsay statements the child had recanted. Pinder v. State, 604 So. 2d 848, 1992 Fla. App. LEXIS 7451 
(Fla. 5th DCA 1992).

In trial for capital sexual battery of a child less than 12 years of age, trial court failed to sufficiently comply with Fla. Stat. § 
90.803(23)(c) when admitting hearsay evidence from a police officer and other witnesses. Jaggers v. State, 588 So. 2d 613, 
1991 Fla. App. LEXIS 9449 (Fla. 2nd DCA 1991).

In trial for two counts of sexual battery upon a person 12 years or older by slight force and one count of false imprisonment, 
testimony from six witnesses regarding the victim’s prior consistent statements were inadmissible under Fla. Stat. § 90.803(4). 
Keller v. State, 586 So. 2d 1258, 1991 Fla. App. LEXIS 9448 (Fla. 5th DCA 1991).

The trial court’s admission of hearsay testimony to corroborate the in-court testimony of a child-victim of sexual abuse was 
properly admitted where a side-bar hearing pursuant to Fla. Stat. § 90.803(23) determined that the time, content, and 
circumstances of the hearsay statements established their trustworthiness. Jones v. State, 582 So. 2d 110, 1991 Fla. App. LEXIS 
6143 (Fla. 3rd DCA 1991).

Where a child declarant was unavailable, the necessary predicate requiring a showing that the declarant knew that statements 
were made for the purpose of diagnosis or treatment was established by testimony from the examining physician; thus, the 
victim’s statements were admissible under Fla. Stat. § 90.803(4) against defendant charged with sexual battery. State v. 
Ochoa, 576 So. 2d 854, 1991 Fla. App. LEXIS 2416 (Fla. 3rd DCA 1991).

The procedural safeguards of Fla. Stat. § 90.803(23) were not complied with before the trial court admitted the testimony of 
certain witnesses who testified to out-of-court statements and such failure was clear error in a lewd act upon a child trial 
because the trial court failed to set forth the reasons the court determined the out-of-court statements were reliable, and the 
reason it discounted any indications of a lack of reliability. Weatherford v. State, 561 So. 2d 629, 1990 Fla. App. LEXIS 3096 
(Fla. 1st DCA 1990).

In determining whether to admit the out-of-court statements of a child victim of sexual abuse under Fla. Stat. § 90.803(23), it 
was unnecessary for the trial court to make a finding of unavailability where the child testified. Glendening v. State, 503 So. 2d 
335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 2nd DCA 1987).

Defendant’s argument that a child’s statements of sexual abuse were improperly admitted when Fla. Stat. § 90.803(23) did not 
become effective until after he committed his crime failed; the out-of-court statements covered by the statute did not constitute 
an ex post facto application of the law because an ex post facto law was one that either punishes an act that was innocent when 
committed, makes the punishment for the offense more burdensome, or deprives the accused of a defense that was available 
when the offense was committed. Fla. Stat. § 90.803(23) did not increase punishments or deprive an accused of a defense, and 
it had no effect upon whether defendant committed the crime but simply authorized the introduction of additional evidence to 
demonstrate his guilt. Glendening v. State, 503 So. 2d 335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  
(Fla. 2nd DCA 1987).
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Fla. Stat. § 90.803(23) is intended to allow the courts to be sensitive to the critical need for a child victim’s out-of-court 
statements while allowing them to address the various reliability problems posed by the statements, thus protecting defendant’s 
confrontation rights. Glendening v. State, 503 So. 2d 335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 
2nd DCA 1987).

Fla. Stat. § 90.803(23), which renders the statements of a child victim of sexual abuse or a sexual offense to be an exception to 
the hearsay rule, does not violate the Confrontation Clauses of the United States and Florida Constitutions; the Confrontation 
Clauses are satisfied when a declarant whose out-of-court statements are sought to be introduced is available for cross-
examination at the trial or, if found to be unavailable, the statement bears adequate indicia of reliability. Glendening v. State, 
503 So. 2d 335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 2nd DCA 1987).

Mere fact that a child has been determined incompetent to testify will not render his or her out-of-court statements concerning 
child abuse or sexual abuse unreliable for admission under Fla. Stat. § 90.803(23). Glendening v. State, 503 So. 2d 335, 1987 
Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 2nd DCA 1987).

Defendants, convicted of murder, were deprived of a fair trial through the admission, pursuant to Fla. Stat. § 90.803(3), of a 
taped interview with one of the victims who had planned to testify against them. The tape did not fall within the state-of-mind 
hearsay exception because the declarant/victim’s state of mind was not an issue in the case, nor was the statement offered to 
prove or explain acts of subsequent conduct of the victim. Wells v. State, 492 So. 2d 712, 1986 Fla. App. LEXIS 8914 (Fla. 1st 
DCA 1986).

Testimony of alleged co-conspirator was admissible, because in accordance with Fla. Stat. § 90.803(18)(e), the case did not 
require introduction of co-conspirator’s hearsay statements. State v. Lewis, 463 So. 2d 561, 1985 Fla. App. LEXIS 12393 (Fla. 
2nd DCA 1985).

Appellate court reversed defendant’s conviction for manslaughter and remanded for a new trial where the State’s witnesses 
testified as to the victim’s purpose in visiting defendant and victim’s strategy regarding gaining entry to defendant’s apartment; 
the testimony concerning the victim’s state of mind was not admissible under the state of mind exception to the hearsay rule, 
Fla. Stat. § 90.803(3)(a), which allowed for the admission of qualifying extrajudicial statements only if the declarant’s state of 
mind or performance of an intended act was at issue, and in this case the victim’s state of mind constituted a collateral concern 
which which was of little consequence in determining the identity of her killer. Fleming v. State, 457 So. 2d 499, 1984 Fla. 
App. LEXIS 14771 (Fla. 2nd DCA 1984).

Defendant’s first-degree murder conviction had to be remanded for a new trial because hearsay statements of the deceased 
victim, which tended to establish a motive for the alleged crime, were obviously offered to prove the state of mind or motive of 
defendant, a purpose for which the hearsay exception created by Fla. Stat. § 90.803(3)(a) did not apply. Bailey v. State, 419 
So. 2d 721, 1982 Fla. App. LEXIS 21101 (Fla. 1st DCA 1982).

Evidence: Hearsay: Exceptions: Business Records                                    

Trial court erred in dismissing a bank's foreclosure complaint because it improperly excluded a payoff printout and testimony 
by the bank's witness concerning the loan payment history and third party default letter, as they were admissible under the 
business record exception to the hearsay rule.Deutsche Bank Nat'l Trust Co. v. De Brito, 2017 Fla. App. LEXIS 16382 (Fla. 3rd 
DCA Nov. 8, 2017).

                                 

In a wrongful death case, the trial court did not err under Fla. Stat. § 90.803(6)(c) in admitting a truck's weight receipt. In his 
“Trial Brief” filing, defendant provided notice of his intent to rely on an affidavit by the person who weighed the truck, and 
plaintiff was aware of the receipt well before trial. Sajiun v. Hernandez, 226 So. 3d 875, 2017 Fla. App. LEXIS 12053 (Fla. 4th 
DCA 2017).

Although a loan servicer's representative testified that a payment history of the mortgagor's loan was a business record, the 
payment history did not meet the requirements for the business record exception to the hearsay rule and was hearsay as the 
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representative was not a competent witness since she was unable to testify to any of the procedures of the prior servicers or to 
the servicer's own procedures to incorporate the prior servicers' records into its own, and she offered no testimony concerning 
the accuracy of the prior servicers' records before they were boarded into the servicer's system. 2017 Fla. App. LEXIS 6318.

Documents an insurer offered did not fall with the the business records exception to the hearsay rule because the insurer took 
no steps to sufficiently authenticate the documents during its representative's deposition. S & M Transp., Inc. v. Northland Ins. 
Co., 208 So. 3d 230, 2016 Fla. App. LEXIS 17899 (Fla. 5th DCA 2016).

Trial court erred in finding that a probationer violated his probation because the State did not lay a proper foundation for the 
evidence of the probationer's alleged violations, the State did not have a witness from the monitoring company to testify that 
the alerts had actually occurred or to authenticate the notes from which the probation officer had testified, and the State also 
failed to prove that the probationer's violations were willful and substantial where the alerts were typically cleared within a 
reasonable time, there was no evidence of intentional disregard of the GPS monitoring rules, tampering with the equipment, or 
actual violations of curfew or other activity restrictions. Channell v. State, 200 So. 3d 247, 2016 Fla. App. LEXIS 14755 (Fla. 
1st DCA 2016).

Where the trial court dismissed a bank's foreclosure action after excluding its business records, which included records from the 
prior servicer, it abused its discretion and reversibly erred in excluding the records because the bank's witness demonstrated 
sufficient familiarity with the process of boarding the records, and his testimony established the trustworthiness of the prior 
servicer's records. Ocwen Loan Servicing, LLC v. Gundersen, 204 So. 3d 530, 2016 Fla. App. LEXIS 14533 (Fla. 4th DCA 
2016).

Affidavit by a bank officer was inadmissible under the business records exception to the hearsay rule in that the officer's 
testimony showed that he lacked particular knowledge of the bank's record-keeping procedures and was not sufficiently 
acquainted with its business practices to substantiate the data on the affidavit, and he was also unaware of when the 
indorsement was placed on the note or even if that information was in the bank's system. Floyd v. Bank of Am., N.A., 194 So. 3d 
1071, 2016 Fla. App. LEXIS 9669 (Fla. 5th DCA 2016).

In a foreclosure action, the trial court properly allowed the bank to admit into evidence the original note and mortgage, the 
payment history, and the notice of default, as it was not necessary for the bank's witness to have personal knowledge of the 
prior loan servicer's business practices in order to be qualified to lay a foundation for the documents' admissibility under the 
business records exception. Michel v. Bank of N.Y. Mellon, 191 So. 3d 981, 2016 Fla. App. LEXIS 7315 (Fla. 2nd DCA 2016).

Notice that merely set forth the State's intention to rely on electronic monitoring records at a community control revocation 
hearing was insufficient to establish the requisite predicate for admission of the records under the business records exception to 
the hearsay rule. Eveland v. State, 189 So. 3d 990, 2016 Fla. App. LEXIS 5100 (Fla. 2nd DCA 2016).

In a foreclosure action, the trial court improperly excluded evidence of the mortgagors' loan payment history on the basis that 
the bank's witness could not explain the mechanics of the posting process, as the business records statute had no such 
requirement, and the witness described in detail how payments were received and processed and had personal knowledge 
concerning the accuracy of the bank's records. Wells Fargo Bank, N.A. v. Balkissoon, 183 So. 3d 1272, 2016 Fla. App. LEXIS 
1447 (Fla. 4th DCA 2016).

In a foreclosure action, the trial court erred in excluding evidence of the notice of default and acceleration because the bank's 
witness demonstrated that he was sufficiently familiar with the bank's practice and procedure for generating and sending the 
notice to meet the business records exception. Wells Fargo Bank, N.A. v. Balkissoon, 183 So. 3d 1272, 2016 Fla. App. LEXIS 
1447 (Fla. 4th DCA 2016).

Trial court erred in finding that records obtained by a prior loan servicer were not admissible under the business records 
hearsay exception, as appellee's witness testified at length regarding the procedures the servicer used to verify the accuracy of 
the records, that the servicer kept the records in its regular course of business by persons with knowledge, and that it was the 
servicer's regular practice to make and keep those records. Bank of N.Y. Mellon v. Johnson, 185 So. 3d 594, 2016 Fla. App. 
LEXIS 1157 (Fla. 5th DCA 2016).
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In a foreclosure action, the note holder's certified business records affidavit did not include the necessary foundation to admit 
the accompanying documents because the holder's affiant was not the person who prepared the original servicer's (OS's) 
business records, the affidavit failed to demonstrate familiarity with the OS's record-keeping system, and the affidavit also 
failed to address whether the holder verified the documents' accuracy and compliance with industry standards.  Hidden Ridge 
Condo. Homeowners Ass'n v. OneWest Bank, N.A., 183 So. 3d 1266, 2016 Fla. App. LEXIS 1152 (Fla. 5th DCA 2016).

In a foreclosure action, the trial court erred by admitting into evidence under the business records exception a screenshot of a 
computerized record keeping system, as the bank's witness was not qualified to lay the proper foundation for its introduction 
because he did not know anything about the process by which it was created, and his testimony that the screenshot accurately 
reflected the date the endorsement was placed on the note was based entirely on a conversation he had with another employee 
whose last name he did not know.  Sanchez v. Suntrust Bank, 179 So. 3d 538, 2015 Fla. App. LEXIS 17909 (Fla. 4th DCA 
2015).

In a foreclosure action, the trial court abused its discretion by admitting into evidence under the business records exception a 
screenshot of a computerized record keeping system and other records, as the bank's counsel did not question the witness as to 
whether each exhibit was made at or near the time of the event that it described.  Sanchez v. Suntrust Bank, 179 So. 3d 538, 
2015 Fla. App. LEXIS 17909 (Fla. 4th DCA 2015).

Evidence: Hearsay: Exceptions: Business Records: General Overview

In dismissing a bank's foreclosure action, the trial court erred in denying admission of the loan payment history, as the bank's 
witness testified that the records of the prior loan servicers complied with requirements of the business records exception to the 
hearsay rule, and were checked for accuracy when current servicer acquired them, and testified that she had the opportunity to 
personally review and reconcile the loan payment history at issue.  Deutsche Bank Trust Co. Ams. v. Frias, 178 So. 3d 505, 
2015 Fla. App. LEXIS 16574 (Fla. 4th DCA 2015).

Trial court erred in entering judgment of foreclosure for appellee, as sending appellant notice of breach and opportunity to cure 
was a condition precedent to filing suit, and the only proof notice was sent was appellee's business records, which were 
improperly admitted because the witness lacked personal knowledge as to how appellee processed, compiled, or retained the 
records. Ensler v. Aurora Loan Servs., LLC, 178 So. 3d 95, 2015 Fla. App. LEXIS 16010 (Fla. 4th DCA 2015).

Affidavit in a foreclosure case did not satisfy the business records exception when it gave no basis for the affiant's ability to 
vouch for the timely creation, routine retention, and accuracy of any of the bank records which were the only identified source 
of his knowledge. Additionally, the affidavit did not speak to any efforts undertaken by the affiant or anyone else to verify the 
accuracy of the records that the bank received from the predecessor lender. Martins v. PNC Bank, N.A., 170 So. 3d 932, 2015 
Fla. App. LEXIS 11571 (Fla. 5th DCA 2015).

Trial court erred in entering a judgment of foreclosure in favor of a bank because there was insufficient evidence to support the 
amount due and owing under the loan since purported business records were admitted in error; the record failed to demonstrate 
that an adequate foundational predicate was established, and the loan transaction records relied on to establish the outstanding 
debt constituted inadmissible hearsay. Channell v. Deutsche Bank Nat'l Trust Co., 173 So. 3d 1017, 2015 Fla. App. LEXIS 
9515 (Fla. 2nd DCA 2015).

Final summary judgment to a mortgagor in a mortgagee's foreclosure action was error, as an affidavit provided by the 
mortgagee satisfied the business records hearsay exception, and raised a genuine issue of material fact regarding the validity of 
a release that was executed by the mortgagor. Onewest Bank, FSB v. Jasinski, 173 So. 3d 1009, 2015 Fla. App. LEXIS 9028 
(Fla. 2nd DCA 2015).

Loan payment history was admissible under the business records exception to the hearsay rule because the successor servicer's 
records custodian's testimony established that the successor servicer independently verified the accuracy of the records it 
received from the prior servicer using the successor servicer's verification procedures. Sas v. Fannie Mae, 165 So. 3d 849, 2015 
Fla. App. LEXIS 8761 (Fla. 2nd DCA 2015).
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Testimony from a representative of the current loan servicer that she was familiar with industry standards in recording and 
maintaining mortgage payment records and that the records received from the prior servicer were tested for accuracy and 
compliance with industry standards via a boarding process before the information was input into current loan processor's 
system, as well as her testimony regarding the specifics of the verification process, was sufficient foundation for admission of 
the records as business records. Le v. U.S. Bank, 165 So. 3d 776, 2015 Fla. App. LEXIS 7715 (Fla. 5th DCA 2015).

Although witness who provided the foundation for entry of a loan payment history into evidence did not work for a bank when 
all entries on the document were made, her testimony satisfied the business records exception, as it showed she had personal 
knowledge of and understood bank's record-keeping system. Bank of Am., N.A. v. Delgado, 166 So. 3d 857, 2015 Fla. App. 
LEXIS 6685 (Fla. 3rd DCA 2015).

In a foreclosure action, as the bank's employee testified about loan information kept by a previous note holder, but did not 
testify that the bank had any mechanisms in place for checking the accuracy of that information, he did not provide the proper 
foundation for admission of the payment history under the business records exception to the hearsay rule, and the trial court 
erred by admitting it into evidence. Holt v. Calchas, LLC, 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

In a foreclosure action where the loan had been handled by four servicers, the trial court erred in excluding the borrower's 
payment history because the bank's witness established the requisite knowledge and foundation for the admission of the loan 
servicer's business records required by the business record exception. The witness testified to the transmittal of the borrower's 
records from the prior servicer to the current servicer, and testified that these documents were reviewed for accuracy before the 
servicer scanned them and inputted the payment information into its records system. Bank of N.Y. v. Calloway, 157 So. 3d 
1064, 2015 Fla. App. LEXIS 162 (Fla. 4th DCA 2015).

Trial court's error in admitting an insured's “Exhibit 98,” regarding code upgrade damages, under the business records 
exception was not harmless because the architect, through whose testimony the insured sought to admit the exhibit, could not 
testify as to when 25 of the 26 documents encompassing the exhibit were made and had no information as to whether the 
person who made the documents had knowledge or received information from a person with knowledge. Landmark Am. Ins. 
Co. v. Pin-Pon Corp., 155 So. 3d 432, 2015 Fla. App. LEXIS 189 (Fla. 4th DCA 2015).

As long as a business entity's records obtained from prior servicers establish trustworthiness--i.e., that the records are what they 
purport to be and were subject to the business' internal practices and procedures to ensure accuracy of the records--the records 
are cleared for admission and satisfy the business record exception to hearsay. Bank of N.Y. v. Calloway, 157 So. 3d 1064, 2015 
Fla. App. LEXIS 162 (Fla. 4th DCA 2015).

In a foreclosure action, the court erred by admitting into evidence, over appellant's hearsay objection, records purporting to 
show her payment history; as it was unknown whether the witness through whom the records were offered had personal 
knowledge as to accuracy of the figures in the records, the bank did not provide information sufficient to satisfy the business 
records hearsay exception. Holt v. Calchas, LLC, 2014 Fla. App. LEXIS 18081 (Fla. 4th DCA Nov. 5, 2014), op. withdrawn, 
sub. op., 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

On appeal of a final judgment of foreclosure, the mortgagors' challenge to the sufficiency of the evidence to support the 
judgment, due to the failure of the mortgagee to establish the business records exception to the hearsay rule for the documents, 
was properly before the court based on counsel's objections and that there was only one witness to authenticate the 
documentary evidence in the bench trial. Burdeshaw v. Bank of N.Y. Mellon, 148 So. 3d 819, 2014 Fla. App. LEXIS 16733 
(Fla. 1st DCA 2014).

In a foreclosure action, there was not sufficient evidence to support the amount of indebtedness, as the only evidence was 
erroneously admitted hearsay that was not qualified for the business records exception because the witness did not establish a 
foundation that qualified the printout as a business record and that qualified her as a records custodian or other knowledgeable 
person. Burdeshaw v. Bank of N.Y. Mellon, 148 So. 3d 819, 2014 Fla. App. LEXIS 16733 (Fla. 1st DCA 2014).

Court properly admitted the borrowers' payment history into evidence under the business record exception because the records 
custodian's testimony demonstrated his familiarity with the lender's record-keeping system and the process for uploading 
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payment information and the records were not a summary under § 90.956, Fla. Stat. and, therefore, the notice provisions did 
not apply. Cayea v. Citimortgage, Inc., 138 So. 3d 1214, 2014 Fla. App. LEXIS 8093 (Fla. 4th DCA 2014).

In a foreclosure action, the account balance report and consolidated notes log that the loan servicing company relied on to 
establish standing were incorrectly admitted into evidence as business records, because testimony from a witness who had not 
worked for the mortgage company failed to establish the necessary foundation. The witness lacked knowledge of the mortgage 
company's record-keeping procedures, and was unable to substantiate when the records were made, whether the information 
they contained was derived from a person with knowledge, and whether the mortgage company regularly made such records. 
Hunter v. Aurora Loan Servs., LLC, 137 So. 3d 570, 2014 Fla. App. LEXIS 6170 (Fla. 1st DCA 2014).

Bank assistant vice president was familiar with how the bank's computerized loan processing systems worked by virtue of her 
position, and the fact that she did not personally oversee the operation of the system, was not responsible for posting payments, 
and did not know the identity of the person who entered each transaction shown on the printouts did not mean she was 
incompetent to establish foundation for the business records exception. Lindsey v. Cadence Bank, N.A., 135 So. 3d 1164, 2014 
Fla. App. LEXIS 6018 (Fla. 1st DCA 2014).

As the bank assistant vice president showed a sufficient understanding of the bank's computerized loan processing system to 
establish the foundation necessary to admit the printouts, the trial court did not err in relying on her affidavit to establish the 
amount due on the loan. Lindsey v. Cadence Bank, N.A., 135 So. 3d 1164, 2014 Fla. App. LEXIS 6018 (Fla. 1st DCA 2014).

Witness’s testimony failed to establish the necessary foundation for admitting the account balance report and the consolidated 
notes log into evidence under the business records exception because the witness was neither a current nor former employee of 
the business, and otherwise lacked particular knowledge of the business’s record-keeping procedures, and, absent such personal 
knowledge, the witness was unable to substantiate when the records were made, whether the information they contained 
derived from a person with knowledge, whether the business regularly made such records, or, indeed, whether the records 
belonged to the business in the first place. Hunter v. Aurora Loan Servs., LLC, 2014 Fla. App. LEXIS 2967 (Fla. 1st DCA Mar. 
4, 2014).

Admission of a receipt as a business record under Fla. Stat. § 90.803(6)(a), was error because a clerk’s testimony did not meet 
the requirements for admission; while the clerk was able to testify as to how the store re-rings merchandise stolen from the 
store, this was not his duty nor within his responsibilities, he did not operate the register on that date, did not observe that this 
receipt was a record of the merchandise in defendant’s cart, and stated that it was a receipt like any other sales receipt. While he 
could identify the employee who generated the receipt, he could not and did not testify as to whether this was a receipt of the 
merchandise in defendant’s cart. Lassonde v. State, 112 So. 3d 660, 2013 Fla. App. LEXIS 6934 (Fla. 4th DCA 2013).

Order adjudicating a mother’s children dependent under Fla. Stat. § 39.01(15)(f) was not supported by competent, substantial 
evidence because the Department presented insufficient evidence to prove that the mother’s ability to care for her children and 
maintain employment was impaired by alcohol and drug use; the only evidence of the mother’s alleged illegal substance abuse 
was the result of a single urine screen as testified to by a child protective investigator, who neither administered the test, 
performed the chemical analysis, or interpreted the results, and that testimony was hearsay and insufficient to lay the necessary 
predicate to introduce the lab report containing the drug test results under Fla. Stat. § 90.803(6)(a). S.S. v. Dep't of Children & 
Families, 81 So. 3d 618, 2012 Fla. App. LEXIS 3806 (Fla. 1st DCA 2012).

To the extent that a records custodian failed to lay a sufficient foundation for the admission of a fax as a business record in her 
affidavit, trial court was required to afford an insurer opposing summary judgment an opportunity to amend the affidavit to 
correct this technical defect before entering summary judgment. Failing to do so resulted in a miscarriage of justice. United 
Auto. Ins. Co. v. Affiliated Healthcare Ctrs., Inc., 43 So. 3d 127, 2010 Fla. App. LEXIS 12405 (Fla. 3rd DCA 2010).

In order to lay a foundation for the business records exception to the hearsay rule, it was not necessary to call the person who 
actually prepared the document; the records custodian or any person who had the requisite knowledge to testify as to how the 
record was made could lay the necessary foundation. Because an affidavit had to set forth a proper foundation for the admission 
of a business record, however, an affidavit submitted by an insurer opposing summary judgment which merely stated that 
documents appeared in the files and records of a business was not sufficient to meet the requirements of the business records 
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exception to the hearsay rule. United Auto. Ins. Co. v. Affiliated Healthcare Ctrs., Inc., 43 So. 3d 127, 2010 Fla. App. LEXIS 
12405 (Fla. 3rd DCA 2010).

Award of unemployment benefits was reversed because the appeals referee erroneously viewed the manager’s testimony as 
inadmissible hearsay, when in fact the manager had firsthand knowledge of some, if not most, of the employee’s absences. 
Furthermore, it was not clear that the time sheets were considered hearsay by the referee and that the employer needed to 
satisfy the business records exception to the hearsay rule if it wanted the documents considered. Mid-Florida Freezer 
Warehouses, Ltd. v. Unemployment Appeals Comm'n, 41 So. 3d 1014, 2010 Fla. App. LEXIS 11433 (Fla. 5th DCA 2010).

Although the trial court erred in initially admitting certain retail receipts in defendant’s criminal trial through the testimony of a 
deputy without first requiring the State to establish a sufficient foundation, the error was cured as to most of the receipts and 
was harmless as to the others. Twilegar v. State, 42 So. 3d 177, 2010 Fla. LEXIS 4 (Fla. 2010), cert. denied, 562 U.S. 1225, 
131 S. Ct. 1476, 179 L. Ed. 2d 315, 2011 U.S. LEXIS 1481 (U.S. 2011).

Trial court should not have allowed admission of Maryland records regarding social welfare contacts with the family, either 
pursuant to Fla. Stat. § 90.803(6), the business record exception to the hearsay rule, or Fla. Stat. § 90.803(8), the hearsay 
exception for public records and reports. Those records were not admissible in the agency’s dependency proceeding regarding 
the daughter, as they contained inadmissible hearsay. M.S. v. Dep't of Children & Families, 6 So. 3d 102, 2009 Fla. App. 
LEXIS 2942 (Fla. 4th DCA 2009).

In a prosecution for credit card theft in violation of Fla. Stat. § 817.60(1), the trial court erred in allowing the State to 
introduce the victim’s bank statement without laying the proper foundation for the business records exception to the hearsay 
rule under Fla. Stat. § 90.803(6)(a); however, such error was harmless as any actual use of the credit card was not relevant to 
prove the charges against appellant. N.S. v. State, 988 So. 2d 1153, 2008 Fla. App. LEXIS 11834 (Fla. 3rd DCA 2008).

Stand-alone release-date letter prepared by the Florida Department of Corrections to establish defendant’s status as a habitual 
violent felony offender under Fla. Stat. § 775.084 was not admissible as a business record under Fla. Stat.§ 90.803(6)(a) 
because it was not (1) made at or near the time of the defendant’s release date; (2) made by or from information transmitted by 
a person with knowledge; (3) kept in the ordinary course of a regularly conducted business activity; or (4) created as a regular 
practice. Yisrael v. State, 986 So. 2d 491, 2008 Fla. LEXIS 223 (Fla. 2008).

Under Fla. Stat. § 775.084(3)(a)(4), the Florida Department of Corrections should prove recidivist defendants’ predicate-
offense release dates through Crime and Time Reports, and should use one or both of the two permissible means of 
authenticating these reports: (1) business-records certification under Fla. Stat. §§ 90.803(6)(c) and 90.902(11); or (2) public-
records authentication under seal as provided by Fla. Stat. § 90.902(1). Yisrael v. State, 986 So. 2d 491, 2008 Fla. LEXIS 223 
(Fla. 2008).

Crime and Time Report prepared by the Florida Department of Corrections was both a business and a public record, as it was 
kept in the course of its business and memorialized its duty under Fla. Stat. § 945.04(1 (2001) to keep track of its inmate 
population. And as it was authenticated under Fla. Stat § 90.902(1) by an accompanying release-date letter, it was admissible 
to establish defendant’s status as a habitual violent felony offender under Fla. Stat. § 775.084(3)(a)(4). Yisrael v. State, 986 
So. 2d 491, 2008 Fla. LEXIS 223 (Fla. 2008).

Driving record was not testimonial in nature, and defendant did not have a Sixth Amendment right to confront and cross-
examine a witness concerning the compilation of that record; a certified copy of defendant’s driving record was properly 
admitted as a hearsay exception under Fla. Stat. § 90.803(8). Sproule v. State, 927 So. 2d 46, 2006 Fla. App. LEXIS 4422 
(Fla. 4th DCA 2006).

Since written laboratory reports from independent labs setting forth the results of drug tests were admissible in community 
supervision revocation proceedings where a certification and/or declaration of authenticity as business record pursuant to Fla. 
Stat. § 90.803(6) was used, defendant’s constitutional right to confrontation was not violated. Peters v. State, 919 So. 2d 624, 
2006 Fla. App. LEXIS 650 (Fla. 1st DCA 2006).
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Because Fla. Admin. Code R. 60BB-5.024(3)(d) did not require an employee to object to the employer’s submission of hearsay 
documents, an unemployment referee could consider the document as hearsay when the employer failed to submit the 
documents under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6). Sunshine Chevrolet Oldsmobile v. 
Unemployment Appeals Comm'n, 910 So. 2d 948, 2005 Fla. App. LEXIS 14901 (Fla. 2nd DCA 2005).

Circuit court did not err by admitting DOC records to establish the date defendant was released from prison, in order to support 
the imposition of a prison releasee reoffender sentence under Fla. Stat. § 775.082(9)(a)(1), and such did not violate his right to 
confrontation under the U.S. Constitution, as said records qualified as business records within a firmly rooted exception to the 
hearsay rule under Florida law. Desue v. State, 908 So. 2d 1116, 2005 Fla. App. LEXIS 11565 (Fla. 1st DCA 2005).

Trial court erred in sentencing defendant as a prison releasee reoffender, because the State adduced only hearsay to prove the 
date of his release from prison, consisting of an unauthenticated Department of Corrections computer printout which did not 
qualify as either a business or public record. Gray v. State, 910 So. 2d 867, 2005 Fla. App. LEXIS 11564 (Fla. 1st DCA 2005).

Trial court erred in permitting into evidence the testimony of an employee of the Florida Department of Revenue, who testified 
that she documented a call received from an individual who identified herself as the subsequent victim and requested that a 
case be opened against defendant’s coconspirator for child support because the alleged relationships between the parties was 
not within the witness’ personal knowledge, but was supplied by the subsequent victim, who, obviously, was not acting within 
the course of a regularly conducted business activity. However, given the other evidence implicating defendant in the murder of 
the victim, the error was harmless. Brooks v. State, 918 So. 2d 181, 2005 Fla. LEXIS 1339 (Fla. 2005), cert. denied, 547 U.S. 
1151, 126 S. Ct. 2294, 164 L. Ed. 2d 820, 2006 U.S. LEXIS 4026 (U.S. 2006), abrogated in part, State v. Sturdivant, 94 So. 3d 
434, 2012 Fla. LEXIS 407 (Fla. 2012).

Trial court erred in excluding evidence relevant to defendant’s defense that she had a prescription for the drug which was the 
basis for her possession conviction; if she had been able to produce the prescription she would not have been charged, let alone 
found guilty and, thus, the evidence was relevant. Neiner v. State, 875 So. 2d 699, 2004 Fla. App. LEXIS 7729 (Fla. 4th DCA 
2004).

Trial court abused its discretion under Fla. Stat. § 90.803(6)(a) in admitting testimony from an operations manager regarding 
the contents of business records indicating the dollar amount taken during the robbery of a convenience store when the records 
and her knowledge were based on information from others, and the records were not admitted into evidence. Richardson v. 
State, 875 So. 2d 673, 2004 Fla. App. LEXIS 6809 (Fla. 1st DCA 2004).

Although contained in an agency report, a child victim’s statements of sexual abuse by a stepsister were not based on an 
agent’s personal knowledge of the “business” and the victim was not unavailable; thus a trial court correctly denied a 
continuance and excluded the documents under Fla. Stat. § 90.803(6), (23) and Fla. Stat. § 90.804(2)(c). Reichenberg v. 
Davis, 846 So. 2d 1233, 2003 Fla. App. LEXIS 8324 (Fla. 5th DCA 2003).

Conviction for felony driving while defendant’s license was revoked as a habitual traffic offender pursuant to Fla. Stat. § 
322.264, was error, where the order of license revocation was not proven to be admissible as a business record under Fla. Stat. 
§ 90.803(6)(a). Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 2003).

Business records are admissible if the records custodian or other qualified witness testifies as to manner of preparation, 
reliability, and trustworthiness of the record. Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 2003).

Order of license revocation, in order to be admitted as an exception to the hearsay rule as a business record under Fla. Stat. § 
90.803(6)(a) (2001), must be shown to have been (1) made at or near the time of the event recorded, (2) by or from information 
transmitted by a person with knowledge, (3) kept in the course of a regularly conducted business activity, and (4) the regular 
practice of that business was to make such a record. Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 
2003).

Appeals court reversed defendant’s conviction of felony driving while his license was revoked as an habitual traffic offender 
and remanded for new trial; State’s business record of his driving was not properly introduced under the Fla. Stat. § 
90.803(6)(a) (2001) hearsay exception. Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 2003).
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Grading sheets used to evaluate a dentist’s license examination were admissible under the business records exception to the 
hearsay rule, Fla. Stat. § 90.803(6)(a). Barfield v. Dep't of Health, Bd. of Dentistry, 805 So. 2d 1008, 2001 Fla. App. LEXIS 
17828 (Fla. 1st DCA 2001).

In a negligence action arising out of an automobile collision, the admission of a physical therapy record with the phrase “heavy 
labor overuse” in the heading was properly admitted because the phrase was not opinion or diagnosis; therefore, the business 
record was not rendered inadmissible under Fla. Stat. § 90.803(6)(b). A judgment in favor of defendants was upheld. Vereb v. 
Sardoni, 795 So. 2d 260, 2001 Fla. App. LEXIS 13586 (Fla. 5th DCA 2001).

Admission of physical therapy record in negligence action with heading describing plaintiff’s injury as result of heavy labor 
overuse was properly admitted where description was not opinion or diagnosis under business record hearsay exception. Vereb 
v. Sardoni, 795 So. 2d 260, 2001 Fla. App. LEXIS 13586 (Fla. 5th DCA 2001).

A hospital record of a blood test made for medical purposes, which is maintained by the hospital as a medical or business 
record, may be admitted in criminal cases pursuant to Fla. Stat. § 90.803(6)(a), the business record exception to the hearsay 
rule. Baber v. State, 775 So. 2d 258, 2000 Fla. LEXIS 1744 (Fla. 2000), cert. denied, 532 U.S. 1022, 121 S. Ct. 1964, 149 L. 
Ed. 2d 758, 2001 U.S. LEXIS 3638 (U.S. 2001).

Statement in emergency medical technician’s report of an automobile accident that driver told technician that he had pulled his 
vehicle in front of decedent’s truck did not qualify for a hearsay exception under Fla. Stat. § 90.803(6) as a record of a 
regularly conducted business activity because the content of driver’s statement had nothing to do with a diagnosis or treatment; 
however, the statement was cumulative and its admission had minimal impact on the jury; therefore, the error in the evidentiary 
ruling was harmless under Fla. Stat. § 59.041. National Union Fire Ins. Co. v. Blackmon, 754 So. 2d 840, 2000 Fla. App. 
LEXIS 1335 (Fla. 1st DCA 2000).

Trial court erred by admitting compulsory medical examination reports under the business records exception where the records 
were prepared in anticipation of litigation and were not sufficiently trustworthy to be admitted under the business records 
exception pursuant to Fla. Stat. § 90.803(6). McElroy v. Perry, 753 So. 2d 121, 2000 Fla. App. LEXIS 23 (Fla. 2nd DCA 
2000).

After the parties had stipulated that the policy limits of the insurer’s uninsured motorist coverage would be resolved after the 
trial, the court remanded for a new hearing where the insurer would be required to establish its policy limits by the greater 
weight of the evidence, which could include the testimony of the insured or other witnesses able to authenticate the actual 
policy or the introduction of business records through the testimony of a custodian or other qualified witness. Fla. Stat. § 
90.803(6). Maiya v. Kennedy, 743 So. 2d 1183, 1999 Fla. App. LEXIS 14210 (Fla. 4th DCA 1999).

Because the business records rule contained in the Fed. R. Evid. 803(6) is similar to Fla. Stat. § 90.803(6), laboratory reports 
identifying controlled substances are admitted into evidence in criminal cases as business records. Baber v. State, 738 So. 2d 
379, 1999 Fla. App. LEXIS 8343 (Fla. 4th DCA 1999).

In defendant’s trial for driving under the influence, manslaughter, and driving under the influence with personal injury, a report 
of defendant’s blood alcohol test taken pursuant to Fla. Stat. § 316.1933, contained in a hospital record, was admissible with 
no testimony other than that of a hospital record custodian qualifying the report as a business record under Fla. Stat. § 
90.803(6), unless defendant could show it was untrustworthy. Baber v. State, 738 So. 2d 379, 1999 Fla. App. LEXIS 8343 (Fla. 
4th DCA 1999).

Cocaine and laboratory test results were properly admitted into evidence in defendant’s trial pursuant to Fla. Stat. § 90.803(6), 
the business records exception to the hearsay rule, because the witness from the lab was the custodian of records and thus was a 
proper person to authenticate the records pursuant to Fla. Stat. § 90.803(6)(a). Thus, defendant’s convictions for the sale of 
cocaine under Fla. Stat. § 893.13(1), possession of cocaine under Fla. Stat. § 893.13(6)(a), and possession of drug 
paraphernalia under Fla. Stat. § 893.147(1)(b) were upheld. Williams v. State, 734 So. 2d 1149, 1999 Fla. App. LEXIS 6851 
(Fla. 5th DCA 1999).
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At a restitution hearing following conviction of grand theft auto, written repair estimates offered by the owner of the vehicle to 
prove the amount of restitution did not qualify as business records under Fla. Stat. § 90.803(6); the estimates were therefore 
inadmissible. B.L.N. v. State, 722 So. 2d 860, 1998 Fla. App. LEXIS 14710 (Fla. 1st DCA 1998).

While hearsay was admissible in former worker’s unemployment compensation proceedings, former employer offered report of 
handwriting expert and letter from delivery company representative to prove that former worker forged a purchase requisition 
form and signed delivery slips for company computers that were never located; thus, former employer offered inadmissible 
hearsay to prove worker’s misconduct because the evidence was offered to prove the truth of the matter asserted, and the report 
and letter were not business records kept and made in the regular course of business activity. Brown v. International Paper Co., 
710 So. 2d 666, 1998 Fla. App. LEXIS 4363 (Fla. 2nd DCA 1998).

In an action by the Department of Environmental Protection to recover the costs of cleanup of a hazardous waste spill, a bill of 
lading showing that a spill had occurred was admissible as a business record under Fla. Stat. § 90.803(6)(a), to prove the spill. 
State Dep't of Envtl. Regulation v. CTL Distrib., 715 So. 2d 262, 1998 Fla. App. LEXIS 1862 (Fla. 3rd DCA 1998).

A restitution order entered against defendant in reference to items missing from a stolen truck was improper under Fla. Stat. § 
90.803(6)(a) because the itemized list of the truck’s contents was not kept in the course of the company’s regularly conducted 
business activity. Simmons v. State, 697 So. 2d 985, 1997 Fla. App. LEXIS 9021 (Fla. 4th DCA 1997).

Where investigator was an employee of a public agency and the investigator’s report was made during the scope of 
employment, the statements made by employees of the agency and the conclusions reached by the investigator were admissible 
under Fla. Stat. § 90.803(18)(d) as admissions against the employer’s interest; hearsay statements of the victim and other 
patients that the investigator included in the report were not admissible under Fla. Stat. § 90.803(18)(d) because those 
individuals were not employees or agents of the agency. Lee v. Department of Health & Rehabilitative Servs., 698 So. 2d 1194, 
1997 Fla. LEXIS 739 (Fla. 1997).

Public records that rely on information supplied by outside sources or that contain evaluations or statements of opinion by a 
public official are inadmissible under Fla. Stat. § 90.803(8). Lee v. Department of Health & Rehabilitative Servs., 698 So. 2d 
1194, 1997 Fla. LEXIS 739 (Fla. 1997).

Inmate brought suit for injuries he suffered while incarcerated because the institution was negligent and deliberately indifferent 
to the inmate’s medical needs when it did not allow him to wear his prescribed knee braces and did not assign him to a first 
floor room and lower bunk; an independent doctor’s report of the inmate’s condition was properly admitted into evidence under 
Fla. Stat. § 90.803(6) because it was a business record exception to the hearsay rule and the parties agreed that the testimony 
of the records custodian was not necessary. Heckford v. Florida Dep't of Corrections, 699 So. 2d 247, 1997 Fla. App. LEXIS 
4981 (Fla. 1st DCA 1997).

Because, in his trial on charges of battery of a law enforcement officer and disorderly conduct, appellant properly set forth the 
predicate required by the business records exception to the hearsay rule for admitting into evidence test results and hospital 
records indicating that he was intoxicated at the time the offenses occurred, the convictions were reversed and the case was 
remanded for a new trial. Brock v. State, 676 So. 2d 991, 1996 Fla. App. LEXIS 6047 (Fla. 1st DCA 1996).

Trial court abused its discretion in ruling that appellant had failed to set forth an adequate predicate for allowing the admission 
of appellant’s medical records under the business records exception to the hearsay rule pursuant to Fla. Stat. § 90.803(6). 
Brock v. State, 676 So. 2d 991, 1996 Fla. App. LEXIS 6047 (Fla. 1st DCA 1996).

A probation file was properly admitted pursuant to the business record exception to the hearsay rule, Fla. Stat. § 90.803, to 
establish that probationer violated a condition of his release when he failed to report for meetings with his probation officer for 
two consecutive months. Snell v. State, 658 So. 2d 1165, 1995 Fla. App. LEXIS 8256 (Fla. 2nd DCA 1995).

A report by a company’s human resources representative concerning an employee’s alleged misconduct under Fla. Stat. § 
443.036(26) was hearsay, and the report was not admissible as a business record under the business records exception to the 
hearsay rule, Fla. Stat. § 90.803(6). Bellsouth Advertising & Publishing Corp. v. Unemployment Appeals Comm'n, 654 So. 2d 
292, 1995 Fla. App. LEXIS 4859 (Fla. 5th DCA 1995).
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Although affidavits of a disabled adult, stating that defendant had written the adult’s name on checks and stolen the proceeds, 
were admissible under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6), the information within the 
affidavits also constituted hearsay that did not qualify under the excited utterance exception, Fla. Stat. § 90.803(2), and was 
thus inadmissible. Johnson v. State, 633 So. 2d 484, 1994 Fla. App. LEXIS 1310 (Fla. 1st DCA 1994).

In trial where defendant driver struck plaintiff as she was crossing an intersection, defendant was entitled to the opportunity to 
lay the foundation for the introduction of medical records, pursuant to Fla. Stat. § 90.803(6)(a), indicating plaintiff’s blood 
alcohol level, to show that plaintiff was intoxicated when she crossed the intersection. Love v. Garcia, 634 So. 2d 158, 1994 
Fla. LEXIS 175 (Fla. 1994).

Medical records of plaintiff’s deceased treating physicians were admissible as business records under Fla. Stat. § 90.803(6). 
Phillips v. Ficarra, 618 So. 2d 312, 1993 Fla. App. LEXIS 4926 (Fla. 4th DCA 1993).

Where the witness did not prepare a ledger in the course of regularly conducted business activity, and the witness was not 
familiar with the underlying transactions allegedly recorded in the ledger, the ledger was improperly admitted as a business 
record under Fla. Stat. § 80.803(6). Snelling & Snelling, Inc. v. Kaplan, 614 So. 2d 665, 1993 Fla. App. LEXIS 2248 (Fla. 2nd 
DCA 1993).

In order to lay a foundation for the admission of a business record, it was necessary to call a witness who could show that each 
of the foundational requirements set out in the statute was present; the records custodian or any qualified witness who had the 
necessary knowledge to testify as to how the record was made can lay the necessary foundation, and if the offering party does 
not lay the necessary foundation, the evidence is not admissible under Fla. Stat. § 90.803(6). Forester v. Jewell, 610 So. 2d 
1369, 1992 Fla. App. LEXIS 13340 (Fla. 1st DCA 1992).

The business records exception to the hearsay rule, Fla. Stat. § 90.803(6), authorizes admission of certain written material 
made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly 
conducted business activity and if it was the regular practice of that business activity to make such memorandum, report, 
record, or data compilation, as shown by the testimony of the custodian or other qualified witness, unless the sources of 
information or other circumstances show lack of trustworthiness. Forester v. Jewell, 610 So. 2d 1369, 1992 Fla. App. LEXIS 
13340 (Fla. 1st DCA 1992).

A traffic ticket can qualify, under Fla. Stat. § 90.803, as a record of regularly conducted business activity, which is an 
exception to the hearsay rule. State v. Eubanks, 609 So. 2d 107, 1992 Fla. App. LEXIS 11778 (Fla. 4th DCA 1992).

Under Fla. Stat. § 90.803(6), the laboratory report containing the driver’s blood alcohol results was admissible where it 
constituted a report in the ordinary course of business, and where the trustworthiness of procedures involved was established. 
Andres v. Gilberti, 592 So. 2d 1250, 1992 Fla. App. LEXIS 772 (Fla. 4th DCA 1992).

Testimony of a parole and probation officer who testified that defendant had been released from prison on a date less than five 
years before the date on which defendant had committed the offense for which he was being sentenced was inadmissible 
hearsay under Fla. Stat. § 90.803(6) because the officer was neither the “custodian” of a printout on which the testimony was 
based nor otherwise qualified to testify as to its method of preparation and reliability. King v. State, 590 So. 2d 1032, 1991 Fla. 
App. LEXIS 12514 (Fla. 1st DCA 1991).

Defendant’s probation was properly revoked for not attending drug counseling; however, a trial court could not revoke 
probation based on violation of conditions against drug use where the evidence used consisted of a lab report that was 
inadmissible as hearsay and had not fit the business record exception due to a lack of proper foundation regarding the testing or 
reporting procedure used by the state. Hogan v. State, 583 So. 2d 426, 1991 Fla. App. LEXIS 7595 (Fla. 1st DCA 1991).

In a negligence action brought by an employee against a co-employee, it was error to admit statements written by the co-
employee and the general manager concerning the employee’s fall, based on their discussions with the employee; the 
statements did not qualify as a business record exception to the hearsay rule under Fla. Stat. § 90.803(6)(a) because the 
statements were not trustworthy. Houssami v. Nofal, 578 So. 2d 495, 1991 Fla. App. LEXIS 3774 (Fla. 5th DCA 1991).
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Statements in hospital records that apartment guest fell while exiting a pool were improperly admitted in a slip and fall 
negligence action during cross-examination as impeachment of apartment guest’s testimony, to the prejudice of apartment 
guest; apartment owner failed to establish a proper foundation under the business records exception to hearsay found at Fla. 
Stat. § 90.803(6) or the medical records exception found at Fla. Stat. § 90.803(4). Visconti v. Hollywood Rental Service, 580 
So. 2d 197, 1991 Fla. App. LEXIS 3712 (Fla. 4th DCA 1991).

Ledger evidence was improperly excluded where it qualified under the business records exception to the hearsay rule under 
Fla. Stat. § 90.803(6) and (7) because the ledger was maintained in the course of regularly conducted business activity. Stern 
v. Gad, 575 So. 2d 258, 1991 Fla. App. LEXIS 972 (Fla. 3rd DCA 1991).

Where the only evidence presented by the Department of Health and Rehabilitative Services to show that a medicaid recipient 
held assets in excess of the eligibility requirements for receiving institutional care benefits consisted of unsworn banking 
documents provided by a customer service department, and the business records exception of Fla. Stat. § 90.803(6) was 
inapplicable because the documents were not offered through the testimony of the bank’s records custodian or other qualified 
witness, pursuant to Fla. Stat. § 120.58, the uncorroborated hearsay evidence was insufficient by itself to sustain the 
department’s finding of ineligibility. Doran v. Department of Health & Rehabilitative Services, 558 So. 2d 87, 1990 Fla. App. 
LEXIS 1297 (Fla. 1st DCA 1990).

Admission of an unauthenticated lab report of a urinalysis at a probation revocation hearing was error; even though hearsay 
testimony was admissible in a revocation proceeding, such evidence could not constitute the sole basis for establishing a 
probation violation. Williams v. State, 553 So. 2d 365, 1989 Fla. App. LEXIS 6843 (Fla. 5th DCA 1989).

In a workers’ compensation proceeding, the employee’s treating physician’s medical records were not admissible under the 
regularly conducted business activity hearsay exception because an unsigned custodian’s affidavit did not provide a sufficient 
predicate for admission. Lowe's of Tallahassee v. Giaimo, 552 So. 2d 304, 1989 Fla. App. LEXIS 6533 (Fla. 1st DCA 1989).

While a laboratory report indicating the blood alcohol content of a pedestrian who was struck and killed may have been a 
business record, the driver of the automobile did not present evidence to establish the essential elements required for the 
admission of a business record pursuant to Fla. Stat. § 90.803(6). Riggins v. Mariner Boat Works, Inc., 545 So. 2d 430, 1989 
Fla. App. LEXIS 3411 (Fla. 2nd DCA 1989).

Award of unemployment compensation benefits to an employee was improper because under Fla. Stat. § 90.803 the employer 
presented proper witnesses to authenticate the chain of custody and to validate the report that established that claimant’s 
urinalysis test proved positive for the presence of cannabinoids. Southern Bakeries, Inc. v. Florida Unemployment Appeals 
Com., 545 So. 2d 898, 1989 Fla. App. LEXIS 1405 (Fla. 2nd DCA 1989).

Order revoking defendant’s probation and departing upward from the appropriate guidelines sentence was reversed where the 
probation officer relied upon probation records as the sole evidence regarding defendant’s nonpayment of supervision costs and 
never introduced the records into evidence; although records prepared by the records department could, with the showing of a 
proper predicate, be admitted into evidence under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6), 
revocation of probation could not be based solely on hearsay. Brown v. State, 537 So. 2d 180, 1989 Fla. App. LEXIS 179 (Fla. 
3rd DCA 1989).

Computerized billing statement was improperly admitted as evidence under the business records exception to the hearsay rule, 
Fla. Stat. § 90.803(6), where appellee tire company failed to lay a proper foundation for the statement’s admission. Specialty 
Linings, Inc. v. B.F. Goodrich Co., 532 So. 2d 1121, 1988 Fla. App. LEXIS 4643 (Fla. 2nd DCA 1988).

Information in vocational rehabilitation applicant’s file that was a critical finding in the hearing officer’s decision denying 
applicant services, were admissible under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6)(a). Wright 
v. Department of Education, Div. of Blind Services, 523 So. 2d 681, 1988 Fla. App. LEXIS 1278 (Fla. 1st DCA 1988).

In an action by a finance company that alleged breach of a finance agreement by the seller, the trial court was entitled, pursuant 
to Fla. Stat. § 90.803(6)(a), to consider an affidavit made by the agent of the finance company familiar with the “identity and 
method of preparation” with regard to the business records of the seller’s account and where the contents of the affidavit were 
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predicated upon an examination of such records. R & W Farm Equipment Co. v. Fiat Credit Corp., 466 So. 2d 407, 1985 Fla. 
App. LEXIS 13161 (Fla. 1st DCA 1985).

In a paternity suit, plaintiff mother could have presented an affidavit of the technician who conducted the test, or an affidavit of 
the custodian of the records to establish that the report was a business record that would be admissible as a hearsay exception 
under Fla. Stat. § 90.803(6). Dutilly v. Department of Health & Rehabilitative Services, 450 So. 2d 1195, 1984 Fla. App. 
LEXIS 12990 (Fla. 5th DCA 1984).

Under the public records exception to the hearsay rule, Fla. Stat. § 90.803 (8), documents contained in the discharged 
worker’s personnel file were inadmissible in the hearing before the Unemployment Appeals Commission because there was no 
duty imposed by statute or administrative rule that the records be made or maintained; and no predicate had been laid that the 
disputed memoranda were entered or made in the regular course of the University’s business or that such materials were 
regularly completed and maintained. University of North Florida v. Unemployment Appeals Com., 445 So. 2d 1062, 1984 Fla. 
App. LEXIS 12013 (Fla. 1st DCA 1984).

In a suit by a promoter over a commission on the sale of a building, “supplemental records” introduced by the seller consisting 
of a computation of profit on sale prepared by the seller’s accountant in anticipation of trial, which summarized a transaction 
that had occurred six years earlier, did not qualify as business records and should have been excluded; the records were not 
prepared at or near the time of sale and were prepared in anticipation of trial to support the seller’s position. Beckerman v. 
Greenbaum, 439 So. 2d 233, 1983 Fla. App. LEXIS 20037 (Fla. 2nd DCA 1983).

At a probation violation hearing, the testimony of a probation officer, who was the custodian of defendant’s file, that there were 
no monthly reports in the file dated after January, 31, 1979, was admissible under Fla. Stat. § 90.803(7) and was sufficient to 
prove that defendant had not submitted a report for the month of February, 1979. Willimas v. State, 406 So. 2d 86, 1981 Fla. 
App. LEXIS 21809 (Fla. 1st DCA 1981).

Fla. Stat. § 90.803(6)(a) required that in a contract action ledger sheets and tickets should have been admitted as business 
records. Bosem v. A. R. A. Corp., 350 So. 2d 526, 1977 Fla. App. LEXIS 16958 (Fla. 3rd DCA 1977).

Evidence: Hearsay: Exceptions: Business Records: Absence of Records

Officer’s testimony that he ran a car’s VIN through the database on his in-car computer did not fall within the Fla. Stat. § 
90.803(10) hearsay exception because the State did not offer into evidence either a certification or testimony from someone 
with knowledge that a diligent search failed to disclose record, report, statement, or data compilation, or entry; further, there 
was no witness to show that the records were kept in accordance with § 90.803(6) and in such a manner that the fact would 
have been recorded if it had occurred. The officer’s legally insufficient evidence was the only evidence offered to prove that 
defendant was operating an unregistered vehicle, so defendant should have been acquitted on that charge. Riggins v. State, 67 
So. 3d 244, 2010 Fla. App. LEXIS 17177 (Fla. 2nd DCA 2010).

Evidence: Hearsay: Exceptions: Business Records: Admissibility in Criminal Trials

State was properly allowed to admit a National Precursor Log Exchange (NPLEx) report under the business records exception 
to the hearsay rule to prove defendant's purchases and attempts to purchase ephedrine or related compounds; that the custodian 
of the NPLEx report lacked personal knowledge of the transactions was immaterial because the report had independent indicia 
of trustworthiness, since under Fla. Stat § 893.1495 and Fla. Admin. Code Ann. R. 11D-2.005, entries into the NPLEx were 
made at or near the time of the sale by, or from information transmitted by, a person with knowledge. Morrill v. State, 184 So. 
3d 541, 2015 Fla. App. LEXIS 19101 (Fla. 1st DCA 2015).

In an unarmed robbery case where identification of a perpetrator was at issue, a trial court erred by admitting a booking report 
that presented a double hearsay issue; the report was hearsay where it was offered to prove defendant's height and weight, and 
the State did not show that the report was a record of regularly conducted business activity. The error was not harmless because 
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it could not have been said beyond a reasonable doubt that the erroneous admission of the booking report did not affect the 
verdict. Caldwell v. State, 137 So. 3d 590, 2014 Fla. App. LEXIS 6214 (Fla. 4th DCA 2014).

State of Florida failed to meet its burden to provide substantiated proof of defendant’s eligibility for an habitual felony 
offender (HFO) classification and sentencing because of the lack of reliability and authenticity of the out-of-court statements on 
which a classification officer relied to establish an essential requirement for classifying and sentencing defendant as an HFO. 
The officer was not the custodian of the old files or the operational guidelines. Brown v. State, 113 So. 3d 134, 2013 Fla. App. 
LEXIS 8167 (Fla. 1st DCA 2013).

Admission of a receipt as a business record under Fla. Stat. § 90.803(6)(a), was error because a clerk’s testimony did not meet 
the requirements for admission; while the clerk was able to testify as to how the store re-rings merchandise stolen from the 
store, this was not his duty nor within his responsibilities, he did not operate the register on that date, did not observe that this 
receipt was a record of the merchandise in defendant’s cart, and stated that it was a receipt like any other sales receipt. While he 
could identify the employee who generated the receipt, he could not and did not testify as to whether this was a receipt of the 
merchandise in defendant’s cart. Lassonde v. State, 112 So. 3d 660, 2013 Fla. App. LEXIS 6934 (Fla. 4th DCA 2013).

Report showing that defendant’s DNA was not found at the crime scene was properly introduced by defendant under Fla. Stat. 
§ 90.803(6)(a), the business record exception to the hearsay rule, as there was no error in the affidavits used as the predicate 
for its admission, and the State failed to demonstrate that the report, prepared by its own retained expert, was not trustworthy. 
Shorter v. State, 98 So. 3d 685, 2012 Fla. App. LEXIS 16720 (Fla. 4th DCA 2012).

DNA forensic reports prepared for litigation do not categorically lack the presumed trustworthiness of a business record, but 
there is a significant concern under Fla. Stat. § 90.403 about the admissibility of a such a report if the expert preparing it does 
not testify. Shorter v. State, 98 So. 3d 685, 2012 Fla. App. LEXIS 16720 (Fla. 4th DCA 2012).

Defendant was properly sentenced as a prison releasee reoffender under Fla. Stat. § 775.082(9)(a)1 as records certified in 
compliance with Fla. Stat. §§ 90.803(6) and 90.902(11) by the state department of corrections indicated that defendant 
committed the instant robbery within three years after being released from a state correctional facility. Smith v. State, 990 So. 
2d 1162, 2008 Fla. App. LEXIS 13842 (Fla. 3rd DCA 2008).

Postconviction court’s findings that the Department of Corrections’ release-date letter was admissible as a business record and 
that trial counsel “had no reason to object” to its admission were both incorrect as it was undisputed that the State provided no 
written notice of its intent to rely on the release-date letter at sentencing, nor was there any record evidence of an opportunity 
for defendant’s counsel to inspect the letter sufficiently in advance of its use at sentencing to allow for a proper challenge to its 
admissibility. However, defendant failed to sufficiently allege any prejudice from trial counsel’s omission. Deck v. State, 985 
So. 2d 1234, 2008 Fla. App. LEXIS 10910 (Fla. 2nd DCA 2008).

Because the trial court erred in finding that an affidavit in support of a business record was a statement under oath by the owner 
of the credit card who was not the witness who identified the affidavit in court, and no witness testified as to any personal 
knowledge of the information in the affidavit, how the affidavit was obtained, or how it constituted a business record, said 
affidavit had none of the required indicia of reliability for a business record. Walls v. State, 977 So. 2d 802, 2008 Fla. App. 
LEXIS 5210 (Fla. 4th DCA 2008).

Testimony of cellular telephone records custodians that persons who placed cell phone calls would have been within a certain 
distance from the cell towers identified with those calls was properly admitted as a business records exception to the hearsay 
rule under Fla. Stat. § 90.803(6). The cell phone information combined with the records of the locations of the cell phone 
towers was sufficient for jurors to ascertain the location of the calls with respect to the location of the towers without the 
necessity of expert testimony. Perez v. State, 980 So. 2d 1126, 2008 Fla. App. LEXIS 3893 (Fla. 3rd DCA 2008), cert. denied, 
556 U.S. 1132, 129 S. Ct. 1618, 173 L. Ed. 2d 1003, 2009 U.S. LEXIS 2006 (U.S. 2009).

Contrary to defendant’s argument, admission of a cash register over/short log as a business record in defendant’s theft 
prosecution was not precluded by Crawford. The log was not kept primarily to prove a crime, rather, it was prepared on a daily 
basis under a store’s operating procedures in order to show an objective fact—a discrepancy in store receipts. Hungerford v. 
State, 972 So. 2d 303, 2008 Fla. App. LEXIS 711 (Fla. 4th DCA 2008).
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It was not error for the trial court to admit a rape kit into the record, pursuant to Fla. Stat. § 90.803(6)(a), even when the nurse 
collecting the samples did not testify, because there was testimony from the custodian of the records and from the forensic 
scientist who performed the tests. Fencher v. State, 931 So. 2d 184, 2006 Fla. App. LEXIS 9089 (Fla. 5th DCA 2006).

Trial court erroneously admitted a letter from the Department of Corrections to support the prison releasee reoffender and 
habitual felony offender sentences, as the letter was clear hearsay; moreover, the State did not establish the predicate for 
admission of the statement as a business record as an exception to the hearsay rule. Sutton v. State, 929 So. 2d 1105, 2006 Fla. 
App. LEXIS 7046 (Fla. 4th DCA), overruled,  Yisrael v. State, 938 So. 2d 546, 2006 Fla. App. LEXIS 13664 (Fla. 4th DCA 
2006).

Because a chemist’s supervisor could not describe the chain of custody, methods of scientific testing, and analytical procedures 
regarding the contraband at issue, the trial court erred by admitting the chemist’s lab report as a business record under Fla. 
Stat. § 90.803(6); as a result, defendant’s right to confrontation was thwarted. Rivera v. State, 917 So. 2d 210, 2005 Fla. App. 
LEXIS 14278 (Fla. 5th DCA 2005).

Fed. R. Civ. P. 803(6), the federal business records exception rule, is substantially similar to Florida’s, Fla. Stat. § 
90.803(6)(a). Jackson v. State, 877 So. 2d 816, 2004 Fla. App. LEXIS 9925 (Fla. 4th DCA 2004).

Trial court did not abuse its discretion in ruling that telephone records would have been admissible at defendant’s criminal trial 
even if an objection had been made where: (1) the telephone company witness testified that every call was automatically 
“tagged” by computer and the computer sent to the billing records every telephone call that originated from a given number, (2) 
at midnight, each day’s billing records were archived, (3) the records were kept in the ordinary course of business, (4) there 
was an obvious motive for accuracy in billing records, and (5) the information about the telephone call on the night of the crime 
was extracted from the archived records in response to the subpoena. Jackson v. State, 877 So. 2d 816, 2004 Fla. App. LEXIS 
9925 (Fla. 4th DCA 2004).

It was error to uphold a denial of unemployment benefits for an employee who was discharged for making late contacts with 
his hospice clients because the sole basis for the employee’s supervisors’ testimony about the late contacts was double hearsay 
where it was based on a computer detail report that reflected entries allegedly made on the employee’s time sheets and neither 
the report nor the sheets were entered into evidence under the business records exception to the hearsay rule. Yost v. 
Unemployment Appeals Comm'n, 848 So. 2d 1235, 2003 Fla. App. LEXIS 10191 (Fla. 2nd DCA 2003).

Conviction for felony driving while defendant’s license was revoked as a habitual traffic offender pursuant to Fla. Stat. § 
322.264, was error, where the order of license revocation was not proven to be admissible as a business record under Fla. Stat. 
§ 90.803(6)(a). Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 2003).

Business records are admissible if the records custodian or other qualified witness testifies as to manner of preparation, 
reliability, and trustworthiness of the record. Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 2003).

Order of license revocation, in order to be admitted as an exception to the hearsay rule as a business record under Fla. Stat. § 
90.803(6)(a) (2001), must be shown to have been (1) made at or near the time of the event recorded, (2) by or from information 
transmitted by a person with knowledge, (3) kept in the course of a regularly conducted business activity, and (4) the regular 
practice of that business was to make such a record. Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 
2003).

Appeals court reversed defendant’s conviction of felony driving while his license was revoked as an habitual traffic offender 
and remanded for new trial; State’s business record of his driving was not properly introduced under the Fla. Stat. § 
90.803(6)(a) (2001) hearsay exception. Arnett v. State, 843 So. 2d 340, 2003 Fla. App. LEXIS 5695 (Fla. 1st DCA 2003).

Where a probation officer’s testimony alone was insufficient to establish a juvenile defendant’s violation of a term of 
community control requiring school attendance, and where the probation officer was neither the custodian of the school records 
nor qualified to testify as to the preparation or the reliability of the records if the records had been admitted under Fla. Stat. ch. 
90.803(6) (2002), the trial court’s parole revocation order had to be reversed. A.J.D. v. State, 842 So. 2d 297, 2003 Fla. App. 
LEXIS 5421 (Fla. 3rd DCA 2003).
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In an action in which defendant was convicted of resisting an officer without violence, possession of cocaine, and possession of 
drugs, the trial court did not commit any prejudicial error by improperly admitting into evidence a laboratory report that had not 
been substantiated as a business record under Fla. Stat. § 90.803(6), where an expert’s repeated independent testimony 
regarding the cocaine he found substantiated the results of the report and rendered the court’s error nonprejudicial. Mosley v. 
State, 739 So. 2d 672, 1999 Fla. App. LEXIS 11547 (Fla. 4th DCA 1999).

The general, non-specific objection of lack of foundation to the admission of business records did not alert the state or the trial 
court as to what portion was missing from the foundation for the admission of business records under Fla. Stat. § 90.803(6)(a). 
Jackson v. State, 738 So. 2d 382, 1999 Fla. App. LEXIS 8344 (Fla. 4th DCA 1999).

Because the business records rule contained in the Fed. R. Evid. 803(6) is similar to Fla. Stat. § 90.803(6), laboratory reports 
identifying controlled substances are admitted into evidence in criminal cases as business records. Baber v. State, 738 So. 2d 
379, 1999 Fla. App. LEXIS 8343 (Fla. 4th DCA 1999).

In defendant’s trial for driving under the influence, manslaughter, and driving under the influence with personal injury, a report 
of defendant’s blood alcohol test taken pursuant to Fla. Stat. § 316.1933, contained in a hospital record, was admissible with 
no testimony other than that of a hospital record custodian qualifying the report as a business record under Fla. Stat. § 
90.803(6), unless defendant could show it was untrustworthy. Baber v. State, 738 So. 2d 379, 1999 Fla. App. LEXIS 8343 (Fla. 
4th DCA 1999).

Blood alcohol test administered for medical treatment of defendant’s injuries was admissible under Fla. Stat. § 90.803(6)(a) as 
business records in his prosecution for DUI manslaughter charges arising from the accident in which he sustained the injuries. 
Baber v. State, 738 So. 2d 379, 1999 Fla. App. LEXIS 8343 (Fla. 4th DCA 1999).

Police reports are hearsay, and where testimony as to details of a homicide that law enforcement officers withheld from the 
news media depended on information reported by others, it was erroneously admitted; the business-records exception to the 
hearsay rule failed as a basis for admission because no actual records were offered or admitted, and oral testimony concerning 
business records was not admissible under this exception; where the defense never mentioned media coverage, the testimony as 
to unpublished details of a homicide was irrelevant and, therefore, inadmissible. Bolin v. State, 736 So. 2d 1160, 1999 Fla. 
LEXIS 1046 (Fla. 1999).

Cocaine and laboratory test results were properly admitted into evidence in defendant’s trial pursuant to Fla. Stat. § 90.803(6), 
the business records exception to the hearsay rule, because the witness from the lab was the custodian of records and thus was a 
proper person to authenticate the records pursuant to Fla. Stat. § 90.803(6)(a). Thus, defendant’s convictions for the sale of 
cocaine under Fla. Stat. § 893.13(1), possession of cocaine under Fla. Stat. § 893.13(6)(a), and possession of drug 
paraphernalia under Fla. Stat. § 893.147(1)(b) were upheld. Williams v. State, 734 So. 2d 1149, 1999 Fla. App. LEXIS 6851 
(Fla. 5th DCA 1999).

Although hearsay testimony was admissible in probation revocation proceedings, it could not be the sole basis for revocation, 
and although probation department records could, if a proper predicate was established, be admitted into evidence under the 
business records exception to the hearsay rule, Fla. Stat. § 90.803(6), the state did not attempt to introduce those records, so 
the court reversed and remanded with instructions to set aside an order revoking probation. Johnson v. State, 691 So. 2d 43, 
1997 Fla. App. LEXIS 3164 (Fla. 2nd DCA 1997).

Although petitioner Criminal Justice Standards and Training Commission (Commission) was correct in its assertion that the 
business records exception to the hearsay evidence rule, Fla. Stat. § 90.803(6), did not require the testimony of each person 
involved in the taking and analyzing of a urine sample in order to admit the report of the test results into evidence, the 
commission improperly reweighed evidence; thus, defendant was entitled to an order approving the hearing officer’s report, 
which recommended the complaint for revocation of defendant’s criminal justice certification be dismissed. Brown v. Criminal 
Justice Stds. & Training Comm'n, 667 So. 2d 977, 1996 Fla. App. LEXIS 1041 (Fla. 4th DCA 1996).

Where the prosecution failed to establish that documents relating to defendant’s alleged violations of community control were 
kept in the state department of corrections’ usual and ordinary course of business, the revocation of community control was 
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reversed state failed to lay a proper foundation for the probation documents under the business records exception to the hearsay 
rule, Fla. Stat. § 90.803(6). Williams v. State, 666 So. 2d 187, 1995 Fla. App. LEXIS 13004 (Fla. 2nd DCA 1995).

Although affidavits of a disabled adult, stating that defendant had written the adult’s name on checks and stolen the proceeds, 
were admissible under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6), the information within the 
affidavits also constituted hearsay that did not qualify under the excited utterance exception, Fla. Stat. § 90.803(2), and was 
thus inadmissible. Johnson v. State, 633 So. 2d 484, 1994 Fla. App. LEXIS 1310 (Fla. 1st DCA 1994).

Police dispatch report that a man armed with a rifle was chasing a woman was not admissible under any exception to the 
hearsay rule, Fla. Stat. § 90.803, where prosecutor cited the report as evidence establishing that defendant was in fact armed 
with a firearm. Conley v. State, 620 So. 2d 180, 1993 Fla. LEXIS 918 (Fla. 1993).

Trial court erred in admitting a tape recording of an anonymous tip into evidence, because, although the police report 
containing the anonymous tip was within the business records exception to the hearsay rule, under Fla. Stat. § 90.803(6)(a), 
the tip itself did not meet the requirements. Thomas v. State, 581 So. 2d 993, 1991 Fla. App. LEXIS 6117 (Fla. 2nd DCA 1991), 
overruled in part, State v. Harper, 800 So. 2d 708, 2001 Fla. App. LEXIS 16913 (Fla. 5th DCA 2001).

Where a payroll record would have had no impeachment value had it not also been offered to prove the truth of the matter 
asserted, the evidence satisfied the hearsay exception of Fla. Stat. § 90.803(7), which expressly provided for the admissibility 
as substantive evidence of assertions implied from the absence of an entry in the records of a regularly conducted activity. 
Garcia v. State, 564 So. 2d 124, 1990 Fla. LEXIS 806 (Fla. 1990).

Where the state failed to lay a proper foundation and failed to introduce probation records into evidence, the trial court and 
appellate court could not determine whether the records fell within the exception provided by Fla. Stat. § 90.803(6). Adams v. 
State, 521 So. 2d 337, 1988 Fla. App. LEXIS 956 (Fla. 4th DCA 1988).

Where defendant was tried for grand theft from a company under Fla. Stat. § 812.014(2)(b), which required proof of stolen 
items of value as defined by Fla. Stat. § 812.012(9)(a)(1), testimony of company’s security officer, who had no personal 
knowledge, as to replacement cost based upon a computer printout supplied by the company’s inventory manager did not 
satisfy the foundational requirements to the business records exception to the hearsay rule in Fla. Stat. § 90.803(6); thus, state 
failed to establish the value of the stolen goods requiring either another trial or resentencing defendant for the offense of petit 
theft. Cofield v. State, 474 So. 2d 849, 1985 Fla. App. LEXIS 15488 (Fla. 1st DCA 1985).

Where a blood alcohol content lab report was not self-authenticated, and the testifying associate medical examiner was not a 
“custodian or other qualified witness” as contemplated by the statute, the totality of the circumstances in the case resulted in 
this evidence presenting a lack of trustworthiness which precluded admissibility under Fla. Stat. § 90.803(6). Beasley v. Mitel 
of Delaware, 449 So. 2d 365, 1984 Fla. App. LEXIS 12703 (Fla. 1st DCA 1984).

Where a juvenile was found guilty of battery and placed on probation, the conviction was reversed; a police officer’s testimony 
was improperly admitted as a business record pursuant to Fla. Stat. § 90.803(6) when the police report itself was never 
introduced into evidence and the officer testified only as to the oral statements of the victim. In Interest of N., 405 So. 2d 787, 
1981 Fla. App. LEXIS 21616 (Fla. 4th DCA 1981).

Evidence: Hearsay: Exceptions: Business Records: Normal Course of Business

Circuit court erred in dismissing a loan servicer's foreclosure action because there was no reason that a servicer's employee 
could not lay the foundation for the servicer's own business records simply because they were accessed through a shared 
platform and had the lender's name on them, the witness did not need to produce the servicing agreement between the servicer 
and the lender where he had personal knowledge of their business relationship, and there was no indication that the trial court 
found the testimony or documents at issue untrustworthy. Bayview Loan Servicing, LLC v. Kay, 227 So. 3d 779, 2017 Fla. App. 
LEXIS 14725 (Fla. 1st DCA 2017).
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Medical professional was not offered as an expert on causation, but rather as the medical professional who prepared a 
pathology report and could authenticate the report as a business record; her deposition was permitted when the company 
declined to stipulate to the authenticity of the document. Northrop Grumman Sys. Corp. v. Britt, 226 So. 3d 1059, 2017 Fla. 
App. LEXIS 12834 (Fla. 3rd DCA 2017).

Computer printouts, like business records, are admissible if the record custodian or other qualified witness is available to testify 
to the manner of preparation as well as the reliability and trustworthiness of the record; the fact that the information was printed 
out at the request of a party does not deprive the printouts of its business-record character. Coates v. State, 217 So. 3d 1048, 
2017 Fla. App. LEXIS 6176 (Fla. 4th DCA 2017).

Defendant's conviction for grand theft was reversed because the State did not seek to introduce a printout of the information 
entered by the security guard on the day of the incident but instead offered a list cobbled together by the asset protection 
manager several days before trial at the State's request from the information entered by the security guard on the day of the 
incident, which did not qualify under business records exception to hearsay under Fla. Stat. § 90.803(6). Coates v. State, 217 
So. 3d 1048, 2017 Fla. App. LEXIS 6176 (Fla. 4th DCA 2017).

Because the testimony by the case manager for the loan servicer demonstrated the case manager's familiarity with the original 
lender's practices and procedures for generating the breach letter sent to the borrowers by the original lender, the trial court 
erred in excluding the letter from evidence in a foreclosure action. Jpmorgan Chase Bank Nat'l Ass'n v. Pierre, 215 So. 3d 633, 
2017 Fla. App. LEXIS 4632 (Fla. 4th DCA 2017).

Foreclosure judgment was affirmed because appellants failed to present competent evidence at trial to meet their burden of 
proving the affirmative defense that the bank failed to satisfy certain federal regulation requirements as a condition precedent 
prior to foreclosing as it was not shown that the federal regulations even applied to the mortgage at issue. Diaz v. Wells Fargo 
Bank, N.A., 189 So. 3d 279, 2016 Fla. App. LEXIS 5428 (Fla. 5th DCA 2016).

Trial court did not abuse its discretion in admitting the loan payment history of the original note holder in a foreclosure action 
as an employee of the successor holder testified at trial that she while she was not responsible for maintaining or updating the 
records she was familiar with the record keeping practices of each entity, and she knew that events/transactions were processed 
at the time of their occurrence and placed into the successor's systems, as per the standard business practice of the successor. 
Peuguero v. Bank of Am., N.A., 169 So. 3d 1198, 2015 Fla. App. LEXIS 10774 (Fla. 4th DCA 2015).

In an insurance coverage dispute, the trial court erred by admitting the insured’s Exhibit 98 as a business record because the 
insured failed to show that all the records in Exhibit 98 were made by or from information transmitted by a person with 
knowledge as the architect who testified could not testify as to when 25 of the 26 documents were made and he had no 
information as to whether the person who made the documents had knowledge or received information from a person with 
knowledge.  Landmark Am. Ins. Co. v. Pin-Pon Corp., 2015 Fla. App. LEXIS 1238 (Fla. 4th DCA Jan. 7, 2015).

Bank failed to show the amount of the debtors’ indebtedness in a foreclosure action because a loan service specialist’s 
statements were improperly admitted as business records, under Fla. Stat. § 90.803(6)(a), as the specialist did not know who, 
how, or when data entries were made into the loan servicer’s computer system and the specialist could not state if the records 
were made in the regular course of business. Moreover, the specialist relied on data supplied by a prior loan servicing firm, 
with whose procedures the specialist was even less familiar. Glarum v. LaSalle Bank N.A., 83 So. 3d 780, 2011 Fla. App. 
LEXIS 18175 (Fla. 4th DCA 2011).

Evidence: Hearsay: Exceptions: Former Testimony of Unavailable Declarants

Trial court did not abuse its discretion by allowing the State of Florida to play a redacted audio recording of testimony 
defendant gave in a prior trial because defendant elected to testify at the first trial but invoked the constitutional right to refuse 
to testify during the retrial. Henry v. State, 145 So. 3d 924, 2014 Fla. App. LEXIS 12807 (Fla. 4th DCA 2014).
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Trial court erred in admitting a letter written by the employee’s workers’ compensation counsel at the temporary injunction 
hearing because there was no showing that the harmful statement made by counsel was within the scope of the counsel’s 
agency. Price v. City of Boynton Beach, 847 So. 2d 1051, 2003 Fla. App. LEXIS 7957 (Fla. 4th DCA 2003).

Trial court erred in admitting the deposition of a psychiatrist at the temporary injunction hearing because the deposition was 
taken in a proceeding involving different issues and did not meet the requirements of the hearsay exception for former 
testimony found in Fla. Stat. § 90.803(22). Price v. City of Boynton Beach, 847 So. 2d 1051, 2003 Fla. App. LEXIS 7957 (Fla. 
4th DCA 2003).

Fla. Stat. § 90.803(22), permitting the use of former testimony without a showing of unavailability, was unconstitutional as an 
infringement on the Florida Supreme Court’s authority conferred by Fla. Const. art. V, § 2(a), as a violation of Fla. Const. 
art. II, § 3, and as a denial of due process. Grabau v. Dep't of Health, 816 So. 2d 701, 2002 Fla. App. LEXIS 5134 (Fla. 1st 
DCA 2002).

Even though Fla. Stat. § 90.803(22) purports to permit former testimony to be introduced into evidence without a showing of 
unavailability of the witness, this provision is in violation of the defendant’s right to confrontation, a right which include 
compelling the witness to stand face-to-face with the jury in order that they may look at him in determining whether his 
testimony is worthy of belief. Jenkins v. State, 803 So. 2d 783, 2001 Fla. App. LEXIS 16957 (Fla. 5th DCA 2001).

Evidence: Hearsay: Exceptions: Judgments

A trial court’s failure to to make sufficient findings under Fla. Stat. § 90.803(23), relating to reliability of hearsay by a child 
victim of sexual battery, in and of itself does not constitute fundamental error. Hanks v. State, 786 So. 2d 634, 2001 Fla. App. 
LEXIS 6607 (Fla. 1st DCA 2001).

Evidence: Hearsay: Exceptions: Market Reports & Commercial Publications: General Overview

Trial court erred in admitting information from a computer database offered by the State to show that there was no record of a 
medical prescription for the drug because the database did not qualify for admission under the hearsay exception for market 
reports and commercial publications since it was not a market report or commercial compilation. Because the database directly 
refuted defense testimony that the drug had been prescribed, and was therefore lawful, the error was not harmless. Hardy v. 
State, 140 So. 3d 1016, 2014 Fla. App. LEXIS 7172 (Fla. 1st DCA 2014).

Evidence: Hearsay: Exceptions: Medical Diagnosis & Treatment

Trial court erred in failing to consider statements made by family members in medical reports related to the height from which 
a child fell as the statements were not hearsay and they created a genuine issue of material fact related to the cause of the child's 
injuries. Bogatov v. City of Hallandale Beach, 192 So. 3d 600, 2016 Fla. App. LEXIS 7972 (Fla. 4th DCA 2016).

In a negligence suit alleging appellant slipped on pesticide that had been sprayed on the floor, the court reversibly erred by 
admitting statements in her medical records—the source of which was unknown and which she denied making—that she 
slipped on water. As the statements were not made for the purpose of medical diagnosis or treatment, they were not admissible 
under this section, and they were extremely prejudicial as they implied that she hid the true cause of the accident from the jury 
when there was no proper evidence at all that a puddle of water could have caused the fall. Andreaus v. Impact Pest Mgmt., 157 
So. 3d 442, 2015 Fla. App. LEXIS 1588 (Fla. 2nd DCA 2015).

Trial court erred in admitting a nurse’s hearsay testimony under Fla. Stat. § 90.803(4) relating to a victim’s explanation of 
how she was attacked because the victim’s statements, except those directly relevant to the act of sexual intercourse or injuries 
the victim suffered, were not statements necessary for the purpose of medical diagnosis; nevertheless, the admission was 
harmless error as the victim herself testified to the same facts. Therefore, defendant’s conviction for sexual battery, armed 
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kidnapping, burglary with an assault or battery, armed robbery, and aggravated assault was affirmed. Roberts v. State, 990 So. 
2d 671, 2008 Fla. App. LEXIS 14347 (Fla. 4th DCA 2008).

Because the question whether an employee had asbestosis or some other disorder was a disputed issue, a previously unseen 
report of a recent diagnosis of the employee’s lung condition was properly admitted under Fla. Stat. § 90.803(6), and 
handwritten notes, which did not bear any relationship to the report, were properly excluded under Fla. Stat. § 90.108(1). 
Fernandez v. Union Carbide Corp., 937 So. 2d 750, 2006 Fla. App. LEXIS 14895 (Fla. 3rd DCA 2006).

Because a physician’s testimony was admissible under Fla. Stat. § 90.803(4) as a diagnosis or treatment, the physician’s 
testimony along with the victim’s testimony provided ample evidence to convict defendant of sexual abuse of a minor under 
Fla. Stat. § 800.04(5); therefore, defendant was properly sentenced to 15 years on each count. Douglas v. State, 913 So. 2d 
1234, 2005 Fla. App. LEXIS 17593 (Fla. 3rd DCA 2005).

Trial court erred in admitting a medical report in defendant’s trial as the report was hearsay and the admission was not justified 
under either the business records exception or the statement relevant to medical diagnosis or treatment exception, and the error 
was not harmless. Neeley v. State, 883 So. 2d 861, 2004 Fla. App. LEXIS 12851 (Fla. 1st DCA 2004).

Sexual battery victim’s statement to a nurse that she was forced to have sex and that semen was sprayed in her face was 
admissible under Fla. Stat. § 90.803(4) as statements made for purposes of medical diagnosis or treatment, but her statement 
that she was threatened that if she did not remove her clothes they would be ripped off and that nude pictures were taken of her 
were not relevant to medical diagnosis or treatment and their admission was error (albeit harmless error). Herrera v. State, 879 
So. 2d 38, 2004 Fla. App. LEXIS 8723 (Fla. 4th DCA 2004).

In a capital sexual battery prosecution, statements made by the child victim to a nurse which only described the acts involved 
without identifying the perpetrator were properly admitted through the testimony of a case coordinator who arranged to have 
the examination done, rather than through the nurse who conducted the exam, who was unavailable to testify. Williams v. State, 
865 So. 2d 17, 2003 Fla. App. LEXIS 19545 (Fla. 4th DCA 2003).

Statement in emergency medical technician’s report of an automobile accident that driver told technician that he had pulled his 
vehicle in front of decedent’s truck did not qualify for a hearsay exception under Fla. Stat. § 90.803(6) as a record of a 
regularly conducted business activity because the content of driver’s statement had nothing to do with a diagnosis or treatment; 
however, the statement was cumulative and its admission had minimal impact on the jury; therefore, the error in the evidentiary 
ruling was harmless under Fla. Stat. § 59.041. National Union Fire Ins. Co. v. Blackmon, 754 So. 2d 840, 2000 Fla. App. 
LEXIS 1335 (Fla. 1st DCA 2000).

Defendant child’s statement to a clinical psychologist was not admissible because there was no showing that the child made the 
statement knowing that it was being made for the purpose of diagnosis or treatment as required by Fla. Stat. § 90.803. Allison 
v. State, 661 So. 2d 889, 1995 Fla. App. LEXIS 10635 (Fla. 2nd DCA 1995).

Hearsay testimony about an abused child’s statements regarding the act of abuse or the identity of the abuser, regardless of who 
is the testifying, may be admitted only after its reliability has been tested in accordance with Fla. Stat. § 90.803(23). Hill v. 
State, 643 So. 2d 653, 1994 Fla. App. LEXIS 9483 (Fla. 2nd DCA 1994).

Child’s statements to physician regarding how she had been sexually assaulted were admissible pursuant to Fla. Stat. § 
90.803(4) since those statements were reasonably pertinent to the physician’s diagnosis or treatment. Lages v. State, 640 So. 2d 
151, 1994 Fla. App. LEXIS 7495 (Fla. 2nd DCA 1994).

To be admissible under Fla. Stat. § 90.803, a patient’s statements are not required to be made to a medical doctor; they may be 
made to an ambulance attendant, a nurse, or some other individual so long as they are pertinent to diagnosis and made for the 
purpose of obtaining treatment. The hearsay rule focuses on the motivation of the person making the statement and is premised 
on the assumption that a person seeking medical help will truthfully relate her symptoms and medical history. Otis Elevator Co. 
v. Youngerman, 636 So. 2d 166, 1994 Fla. App. LEXIS 3830 (Fla. 4th DCA 1994).
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Trial court improperly permitted the child victim’s doctor to testify about what the victim had told him about the defendant’s 
sexual abuse; the victim’s statements were not admissible under Fla. Stat. § 90.803(23) because they were not pertinent to 
diagnosis or treatment. Escoto v. State, 624 So. 2d 836, 1993 Fla. App. LEXIS 9825 (Fla. 5th DCA 1993).

In light of legislative history rejecting the expansion of the medical diagnosis and treatment in Fla. Stat. § 90.803(4), the 
Supreme Court of Florida rejects the adoption into Florida law of United States v. Renville, 779 F.2d 430 (8th Cir. 1985), in 
which the court permitted a physician to testify, as statements “reasonably pertinent” to diagnosis or treatment, regarding 
statements of an eleven-year-old child that identified her stepfather as her sexual assailant. Such statements are controlled by 
Fla. Stat. § 90.803(23), which provides for such safeguards as a hearing out of the jury’s presence to assure reliability of the 
statements and special notice of the intent to use the statements. State v. Jones, 625 So. 2d 821, 1993 Fla. LEXIS 1344 (Fla. 
1993).

Physician’s testimony as to victim’s statement that defendant raped her at gunpoint was not admissible under the medical 
diagnosis exception to the hearsay rule codified as Fla. Stat. § 90.803(4); whether defendant was armed was not reasonably 
pertinent to medical treatment. Conley v. State, 620 So. 2d 180, 1993 Fla. LEXIS 918 (Fla. 1993).

The trial court did not err in admitting a statement made by the victim to her physician under Fla. Stat. § 90.803(4) because 
the statement was reasonably pertinent to the diagnosis and treatment of the victim’s injury. Conley v. State, 592 So. 2d 723, 
1992 Fla. App. LEXIS 90 (Fla. 1st DCA 1992).

Neurologist testified that notations in his record as to the speed of a vehicle were not pertinent to his diagnosis or treatment of 
passenger injured in accident; because Fla. Stat. § 90.803(4) made information in medical records admissible only insofar as 
reasonably pertinent to diagnosis or treatment, the notations were incompetent and not admissible to show that the injured 
passenger was negligent. James A. Cummings, Inc. v. Larson, 588 So. 2d 1066, 1991 Fla. App. LEXIS 11266 (Fla. 4th DCA 
1991).

In trial for two counts of sexual battery upon a person 12 years or older by slight force and one count of false imprisonment, 
testimony from six witnesses regarding the victim’s prior consistent statements were inadmissible under Fla. Stat. § 90.803(4). 
Keller v. State, 586 So. 2d 1258, 1991 Fla. App. LEXIS 9448 (Fla. 5th DCA 1991).

Statements in hospital records that apartment guest fell while exiting a pool were improperly admitted in a slip and fall 
negligence action during cross-examination as impeachment of apartment guest’s testimony, to the prejudice of apartment 
guest; apartment owner failed to establish a proper foundation under the business records exception to hearsay found at Fla. 
Stat. § 90.803(6) or the medical records exception found at Fla. Stat. § 90.803(4). Visconti v. Hollywood Rental Service, 580 
So. 2d 197, 1991 Fla. App. LEXIS 3712 (Fla. 4th DCA 1991).

Where the requirements established by Fla. Stat. § 90.803(4) were satisfied, the hearsay statements of a child declarant were 
admissible without any additional showing that the statements were reliable because questions about the age of the child and 
the circumstances under which the statements were made went to the weight, rather than the admissibility, of the testimony. 
State v. Ochoa, 576 So. 2d 854, 1991 Fla. App. LEXIS 2416 (Fla. 3rd DCA 1991).

Where a child declarant was unavailable, the necessary predicate requiring a showing that the declarant knew that statements 
were made for the purpose of diagnosis or treatment was established by testimony from the examining physician; thus, the 
victim’s statements were admissible under Fla. Stat. § 90.803(4) against defendant charged with sexual battery. State v. 
Ochoa, 576 So. 2d 854, 1991 Fla. App. LEXIS 2416 (Fla. 3rd DCA 1991).

Whether a physician’s statements that two girls had multiple tears of the hymen consistent with their accounts of what 
defendant had done to them were admissible under Fla. Stat. § 90.803 as a hearsay exception, having been made for the 
purpose of medical diagnosis or treatment by himself, was moot where the remaining evidence established beyond a reasonable 
doubt that the verdict was not affected by the introduction of the evidence. A.M. v. State, 574 So. 2d 1185, 1991 Fla. App. 
LEXIS 966 (Fla. 3rd DCA 1991).

Statements made by the victim of a sexual battery to a physician and nurse who treated victim for a back injury suffered during 
the sexual battery were admissible under the medical diagnosis and treatment exception to the hearsay rule, Fla. Stat. § 
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90.803(4) because the statements were reasonably pertinent to the diagnosis and treatment of the victim’s general condition. 
Danzy v. State, 553 So. 2d 380, 1989 Fla. App. LEXIS 6899 (Fla. 1st DCA 1989).

Portion of a victim’s clinic record, which indicated that the victim told a staff member that the victim was raped, was not 
admissible under the hearsay exception for statements made for the purpose of medical diagnosis or treatment, Fla. Stat. § 
90.803(4), because the victim’s recorded statement was not reasonably pertinent to the purpose of the victim’s visit, which was 
to determine whether the victim was pregnant. Bradley v. State, 546 So. 2d 445, 1989 Fla. App. LEXIS 2722 (Fla. 1st DCA 
1989).

Testimony from the doctor, who treated the murdered victim, that the victim said a couple of black people tried to steal his 
medal and shot him was only partially admissible under Fla. Stat. § 90.803(4) as a hearsay exception for statements describing 
the cause of the injury for diagnosis or treatment; the statement by victim about the theft of his medallion was not admissible 
because it constituted information, which was not reasonably pertinent in medical treatment. Torres-Arboledo v. State, 524 So. 
2d 403, 1988 Fla. LEXIS 405 (Fla.), cert. denied, 488 U.S. 901, 109 S. Ct. 250, 102 L. Ed. 2d 239, 1988 U.S. LEXIS 4420 (U.S. 
1988).

Trial court properly allowed defendant alleged tortfeasor’s medical expert witness to testify that plaintiff injured person’s 
injury occurred during a prior, unrelated boating incident because whether plaintiff injured his knee bumping it against the boat 
dashboard, while off-shore racing, or whether he twisted it in a later automobile accident were reasonably pertinent to both 
diagnosis and treatment and, therefore, within the parameters of admissible hearsay under Fla. Stat. § 90.803(4). Hungerford 
v. Mathews, 511 So. 2d 1127, 1987 Fla. App. LEXIS 10149 (Fla. 4th DCA 1987).

Defendant’s conviction for sexual battery and attempted sexual battery upon a child under 12, as well as lewd, lascivious, or 
indecent assault upon a child under 16, was affirmed where questioned testimony of a physician who examined the victim was 
permitted under Fla. Stat. § 90.803(4), the exception to the hearsay rule for statements for purposes of medical diagnosis or 
treatment. Hanson v. State, 508 So. 2d 780, 1987 Fla. App. LEXIS 8982 (Fla. 4th DCA 1987).

Statements in medical records regarding how an accident occurred, specifically language relating to tripping on a rug, which 
were not relevant to medical treatment but rather to issues of causation or fault, were excluded from evidence by Fla. Stat. § 
90.803(4). Saul v. John D. & Catherine T. MacArthur Foundation, 499 So. 2d 917, 1986 Fla. App. LEXIS 11035 (Fla. 4th 
DCA 1986).

Three-year-old victim’s prior statement to a counselor regarding sexual battery by victim’s father was not made for purposes of 
medical diagnosis or treatment and was not admissible hearsay under Fla. Stat. § 90.803(4). Begley v. State, 483 So. 2d 70, 
1986 Fla. App. LEXIS 6165 (Fla. 4th DCA 1986).

Trial court correctly excluded progress and consultation notes that were taken from the accident victim’s hospital file on the 
ground that there was undoubtedly serious question about the notes’ admissibility because of their hearsay content; although 
hospital records were admissible, not every hospital paper that was connected with the accident victim’s case were admissible 
as a hospital record under Fla. Stat. § 90.803(a) and (b). Chilton v. Dockstader, 126 So. 2d 281, 1961 Fla. App. LEXIS 2871 
(Fla. 2nd DCA 1961).

Evidence: Hearsay: Exceptions: Present Sense Impression: General Overview

Defendant’s conviction for manslaughter was reversed because it was error for the trial court to admit a statement made by the 
victim, defendant’s wife, made several hours after the incident to a police officer, as an excited utterance exception, and the 
error was not harmless; the State had not established that the victim had undergone reflective thought, or that the victim was 
still excited when she made the statement, and the statement was made in part in response to the officer’s questioning. Strong v. 
State, 947 So. 2d 552, 2006 Fla. App. LEXIS 21588 (Fla. 3rd DCA 2006).

Evidence: Hearsay: Exceptions: Public Records
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Several Surgeon General's Reports on cigarettes did not fall under the public records exception to the hearsay rule because: (1) 
they were not records or reports of the activities of the Surgeon General's Office or other government agency, they relied on 
information supplied by non-government sources and they contained evaluations or statements of opinion by a public official; 
(2) they were not based upon a public official's first-hand observation of an event, and at best were a collaborative effort by 
both government and non-government persons; and (3) Florida had excluded the investigation category of public records that 
were admissible under the federal public records exception. Philip Morris USA, Inc. v. Pollari, 228 So. 3d 115, 2017 Fla. App. 
LEXIS 12470 (Fla. 4th DCA 2017).

Trial court's exclusion of a certified copy of a publicly-recorded mortgage based on lack of foundation and hearsay of the 
mortgage was not harmless error because the mortgage was self-authenticating, a certified copy of a public record, and a record 
of a document purporting to establish or affect an interest in property. Wells Fargo Bank, N.A. v. Ousley, 212 So. 3d 1056, 2016 
Fla. App. LEXIS 9226 (Fla. 1st DCA 2016).

Evidence: Hearsay: Exceptions: Public Records: General Overview

Trial court could not admit government website printouts as public records under Fla. Stat. § 90.803(8), because appellee, the 
proponent, made no attempt to authenticate them as such. Nationwide Mut. Fire Ins. Co. v. Darragh, 95 So. 3d 897, 2012 Fla. 
App. LEXIS 9201 (Fla. 5th DCA 2012).

Trial court erred in admitting government website printouts to establish the value of appellee’s future pension benefits, because 
they did not set forth the activities of a government agency or matters observed pursuant to a duty to report, and thus were not 
admissible as public records under Fla. Stat. § 90.803(8). Nationwide Mut. Fire Ins. Co. v. Darragh, 95 So. 3d 897, 2012 Fla. 
App. LEXIS 9201 (Fla. 5th DCA 2012).

In a defamation case, an authentic document that purported to be a transcription by an unidentified employee of the Federal 
Bureau of Investigation (FBI), of a summary dictated by an unidentified representative of the FBI, of an interview conducted 
either by that individual or another, was not admissible under the public records exception to the hearsay rule because the 
document relied on information supplied by outside sources or contained evaluations or statements of opinion by a public 
official. Arce v. Wackenhut Corp., 40 So. 3d 813, 2010 Fla. App. LEXIS 9869 (Fla. 3rd DCA 2010).

Trial court erred in admitting the letter from the state department that regulated firearms licenses under the public-record 
exception, § 90.803(8), Fla. Stat., because the department had no duty to create the subject letter for litigation; its obligation 
was to create and maintain the computerized records, which were not introduced. However, admission of the letter was 
harmless error because defendant never asserted or presented any evidence that he had a concealed firearm license. Watt v. 
State, 31 So. 3d 238, 2010 Fla. App. LEXIS 3322 (Fla. 4th DCA 2010).

Although it was best left to the discretion of the trial judge to determine if a determination letter issued by a county civil rights 
division would pass the test of admissibility under §§ 90.803 and 90.403, Fla. Stat., the trial court abused its discretion in 
admitting the letter in a former employee’s action because the conclusory nature of the letter left it with little probative value 
when compared to the substantial prejudicial effect it could have had on the jury’s ultimate assessment of the employee’s 
credibility and the pivotal determination as to whether the employee had indeed provided a doctor’s note to her employer. Byrd 
v. BT Foods, Inc., 26 So. 3d 600, 2009 Fla. App. LEXIS 18431 (Fla. 4th DCA 2009).

Trial court should not have allowed admission of Maryland records regarding social welfare contacts with the family, either 
pursuant to Fla. Stat. § 90.803(6), the business record exception to the hearsay rule, or Fla. Stat. § 90.803(8), the hearsay 
exception for public records and reports. Those records were not admissible in the agency’s dependency proceeding regarding 
the daughter, as they contained inadmissible hearsay. M.S. v. Dep't of Children & Families, 6 So. 3d 102, 2009 Fla. App. 
LEXIS 2942 (Fla. 4th DCA 2009).

Release-date letter prepared by the Florida Department of Corrections (DOC) was not admissible under the “public record” 
exception to the hearsay rule, Fla. Stat. § 90.803(8), as it did not set forth the DOC’s activities, nor was it based on a public 
official’s first-hand observation of an event. Therefore, it could not be used to establish defendant’s status as a habitual violent 
felony offender under Fla. Stat. § 775.084(3)(a)(4). Yisrael v. State, 986 So. 2d 491, 2008 Fla. LEXIS 223 (Fla. 2008).
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The pertinent records of a public agency under a statutory duty to acquire and maintain records on a specific subject are entitled 
to recognition as being reliable and trustworthy by virtue thereof and do not require the additional safeguards required by the 
business records exception; for this purpose, the Legislature has given such public records a presumption of reliability and 
accuracy not deemed inherent in ordinary business records. Yisrael v. State, 938 So. 2d 546, 2006 Fla. App. LEXIS 13664 (Fla. 
4th DCA 2006), aff'd on other grounds, 993 So. 2d 952, 2008 Fla. LEXIS 223 (Fla. 2008).

Fourth District does not perceive any necessity to read into the public records exception, a requirement that a statement under 
seal also attach copies or identify such physical papers or electronic data from which the declarant derived the criminal history 
information contained in the statement, namely a release date on a specific conviction; the Fourth District recedes from any 
holding or suggestion to the contrary in Sutton v. State, 929 So. 2d 1105 (Fla. 4th DCA 2006), or any other case. Yisrael v. 
State, 938 So. 2d 546, 2006 Fla. App. LEXIS 13664 (Fla. 4th DCA 2006), aff'd on other grounds, 993 So. 2d 952, 2008 Fla. 
LEXIS 223 (Fla. 2008).

When a document from a public agency like the Florida Department of Corrections satisfies the requirements for consideration 
as a public record, it is unnecessary to consider the requirements for the business record exception. Yisrael v. State, 938 So. 2d 
546, 2006 Fla. App. LEXIS 13664 (Fla. 4th DCA 2006), aff'd on other grounds, 993 So. 2d 952, 2008 Fla. LEXIS 223 (Fla. 
2008).

Where a document submitted in support of the State’s Fla. Stat. § 960.17(1) request for restitution was within Fla. Stat. § 
90.803(8), the public records exception to the hearsay rule, contained the requisite trustworthiness and was self-authenticating 
pursuant to Fla. Stat. § 90.902, the trial court properly admitted the document. Kirk v. State, 869 So. 2d 670, 2004 Fla. App. 
LEXIS 4305 (Fla. 5th DCA 2004).

State’s contention that defendant’s behavioral records were properly admitted under the public records exception to the hearsay 
rule was erroneous because the State failed to establish that the records were generated by a person who had personally 
observed or had personal knowledge of the events depicted in the records in accordance with Fla. Stat. § 90.803(6),(8). 
Kimbrough v. State, 852 So. 2d 335, 2003 Fla. App. LEXIS 11783 (Fla. 5th DCA 2003).

Even if the entire court file was judicially noticed under Fla. Stat. § 90.202(6), a sworn arrest report in the court file could not 
be relied upon to show that defendant’s offenses arose from one criminal episode, as matters within the court file were subject 
to the same rules of evidence as other evidence, and a police report or criminal arrest affidavit was not admissible into evidence 
as a public record exception to the hearsay rule under Fla. Stat. § 90.803(8); there is no statute authorizing courts to rely on 
hearsay documentation in proceedings under Fla. R. Crim. P. 3.800(a). Burgess v. State, 831 So. 2d 137, 2002 Fla. LEXIS 
2178 (Fla. 2002).

In eminent domain proceeding, letter to condemning authority by prior property owner describing an objection to the proposed 
highway expansion was not admissible as a public record of the condemning authority because the letter was based upon 
information from an outside source and contained no information compiled by the condemning authority in the course of its 
duties. Claussen v. State, 750 So. 2d 79, 1999 Fla. App. LEXIS 15714 (Fla. 2nd DCA 1999).

In a workers’ compensation proceeding, the employee’s treating physician’s medical records were not admissible under the 
public records hearsay exception of Fla. Stat. § 90.803(8) because the records were not prepared pursuant to a “duty” imposed 
by law as to matters which there was a duty to report. Lowe's of Tallahassee v. Giaimo, 552 So. 2d 304, 1989 Fla. App. LEXIS 
6533 (Fla. 1st DCA 1989).

Orders from the Division of Administrative Hearing and Commission on Human Relations, finding no discrimination against 
employees, were not admissible under Fla. Stat. § 90.803(8) as public records on employer’s motion for summary judgment 
because those groups were not public agencies. Dykes v. Quincy Tel. Co., 539 So. 2d 503, 1989 Fla. App. LEXIS 881 (Fla. 1st 
DCA 1989).

In a nurse’s worker’s compensation action for disability based on a staph infection she contracted while working at a nursing 
home, under Fla. Stat. § 90.803(8) the report of the Acting State Epidemiologist about the staph epidemic at the nursing home 
concurrent with the nurse’s employment there was admissible as a public records exception to the hearsay rule since it was 
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prepared pursuant to a duty imposed by law as to matters which there was a duty to report. Desmond v. Medic Ayers Nursing 
Home, 492 So. 2d 427, 1986 Fla. App. LEXIS 11626 (Fla. 1st DCA 1986).

Pursuant to Fla. Stat. §§ 90.803 and 90.902, certification of nonlicensure is admissible as prima facie proof of a violation of 
Fla. Stat. § 489.127. Terranova v. State, 474 So. 2d 1206, 1985 Fla. App. LEXIS 14414 (Fla. 2nd DCA 1985).

Evidence: Hearsay: Exceptions: Public Records: Investigative Reports

In a wrongful death action, the trial court did not err in allowing a nursing home to introduce a Food and Drug Administration 
advisory and accompanying black box warning concerning the deceased resident’s prescription medication because the nursing 
home’s defense was based on its theory that the resident suffered a fatal arrhythmia potentially caused by the medication. The 
advisory was admissible pursuant to the activities of the agency exception to the hearsay rule under Fla. Stat. § 90.803(8). 
Benjamin v. Tandem Healthcare, Inc., 93 So. 3d 1076, 2012 Fla. App. LEXIS 10488 (Fla. 4th DCA 2012).

Evidence: Hearsay: Exceptions: Recorded Recollection: General Overview

Given the totality of the circumstances, including that the witness swore to the statement as true at the time she gave it; that she 
was still consumed with the emotions of the event when talking with police; and that other evidence corroborated her 
statement, there was sufficient evidence to lay a foundation for admission of the statement under § 90.803(5), Fla. Stat., even 
though the victim never confirmed the accuracy of the statement at trial. Polite v. State, 41 So. 3d 935, 2010 Fla. App. LEXIS 
10455 (Fla. 5th DCA 2010), quashed, 116 So. 3d 270, 2013 Fla. LEXIS 1163 (Fla. 2013).

Because a witness was unable, or unwilling, to attest to the accuracy of the taped conversation, the State was not able to show it 
could introduce the document as a past recollection recorded under Fla. Stat. § 90.803(5). Hernandez v. State, 31 So. 3d 873, 
2010 Fla. App. LEXIS 3342 (Fla. 4th DCA 2010).

Crucial witness’s tape-recorded statement was improperly admitted under the recorded recollection exception to the hearsay 
rule under Fla. Stat. § 90.803(5) because the witness could not remember the contents and did not testify that she was telling 
the officer’s the truth at the time of giving the statement; however, the error was harmless because excited utterances by others 
established defendant’s possession of the gun. Montano v. State, 846 So. 2d 677, 2003 Fla. App. LEXIS 8277 (Fla. 4th DCA 
2003).

Trial court properly allowed a court stenographer, who wrote down defendant’s confession to a district attorney after being 
arrested in New York, to read into the record defendant’s confession at his murder trial in Florida, pursuant to the doctrine of 
“past recollection recorded” under Fla. Stat. § 90.803(5). Middleton v. State, 426 So. 2d 548, 1982 Fla. LEXIS 2643 (Fla. 
1982), cert. denied, 463 U.S. 1230, 103 S. Ct. 3573, 77 L. Ed. 2d 1413 (U.S. 1983).

Evidence: Hearsay: Exceptions: Recorded Recollection: Criminal Trials

Where the State failed to lay the proper foundation for the admission of a witness’s prior statement as past recollection 
recorded, rather, the tape was an improper attempted impeachment by the State of its own witness, and the State did not call 
him with any reasonable expectation that he would testify to anything helpful to its case, other than the prior inconsistent 
statement, the State should not have been allowed to call the witness for the primary purpose of impeaching him with the 
inadmissible hearsay evidence. Bartholomew v. State, 101 So. 3d 888, 2012 Fla. App. LEXIS 18969 (Fla. 4th DCA 2012).

In order for a memorandum or record to qualify as recorded recollection, the witness must testify that he made an accurate 
record of the fact or event or that he is confident that the facts would not have been written unless they were true, and the 
exception requires that the witness have a present loss of memory concerning a matter about which the witness once had 
knowledge but now cannot adequately remember; thus, where three of the prosecution’s witnesses at defendant’s manslaughter 
trial repudiated their prior out-of-court statements accusing defendant of committing the crimes charged, the trial court 
improperly permitted the State to play the tape-recorded prior statements in their entirety for the jury because (1) the recanting 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3YPK-3N50-0039-43RV-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3YPK-3N50-0039-43RV-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D13F-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-MGV1-6SKW-D53G-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5605-F7K1-F07Y-0151-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YYB-VXF1-6562-F001-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YYB-VXF1-6562-F001-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:58MB-4Y81-F04F-R01N-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y1J-SC00-YB45-V031-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y1J-SC00-YB45-V031-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48S5-CGK0-0039-40CS-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48S5-CGK0-0039-40CS-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-2S80-003C-X4SM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-2S80-003C-X4SM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56Y1-SSH1-F07Y-03CW-00000-00&context=


Page 65 of 138

Fla. Stat. § 90.803

witnesses did not testify that they had given the tape-recorded statements and that they accurately reflected their memory of 
events at the time they were made; and (2) the State failed to show that the witnesses had an insufficient recollection of the 
events on the night of the shooting to enable them to testify fully and accurately. Smith v. State, 880 So. 2d 730, 2004 Fla. App. 
LEXIS 7559 (Fla. 2nd DCA 2004).

Crucial witness’s tape-recorded statement given to the police shortly after a criminal incident was improperly admitted in 
evidence under the recorded recollection exception to the hearsay rule, Fla. Stat. § 90.803(5) (2001), because the witness who 
made the statement did not acknowledge its accuracy at trial; however, the admission of the taped statement was harmless 
beyond a reasonable doubt because other testimony established defendant’s possession of the gun. Montano v. State, 846 So. 2d 
677, 2003 Fla. App. LEXIS 8277 (Fla. 4th DCA 2003).

Where a witness neither indicated that a taped statement was made by him nor that it would have been accurate when made, the 
statement was properly excluded as inadmissible hearsay. Kimbrough v. State, 846 So. 2d 630, 2003 Fla. App. LEXIS 7985 
(Fla. 4th DCA 2003).

While it seemed clear there was deliberate prevarication by the witness, there still was no adequate foundation upon which the 
recorded statement implicating defendant in the car-jacking could be admitted into evidence as past recollection recorded 
pursuant to Fla. Stat. § 90.803(5) (2000) since the witness claimed to know nothing about the incident and when the tape was 
played for the witness, the witness denied being able to recognize his voice. Kimbrough v. State, 846 So. 2d 540, 2003 Fla. 
App. LEXIS 3136 (Fla. 4th DCA 2003).

Defendants’ convictions for first degree murder, aggravated assault, robbery, and soliciting a murder were proper where 
enhanced copies of recordings were properly introduced in evidence; under the Florida Evidence Code, Fla. Stat. § 90.803(5), 
a recorded recollection could be read into evidence if the witness merely had insufficient recollection to enable him to testify 
fully and accurately. Golden v. State, 429 So. 2d 45, 1983 Fla. App. LEXIS 18893 (Fla. 1st DCA 1983), limited, Taylor v. 
State, 508 So. 2d 1265, 1987 Fla. App. LEXIS 8425 (Fla. 1st DCA 1987).

Evidence: Hearsay: Exceptions: Recorded Recollection: Requirements

Established procedure for admitting a hearsay statement under Fla. Stat. § 90.803(5) requires that the witness attest to the 
correctness of the memorandum or record admitted as past recollection recorded; a writing is admissible when identified by a 
witness to have been made contemporaneously with the events in question and about which a witness testifies was accurate at 
the time written. Polite v. State, 116 So. 3d 270, 2013 Fla. LEXIS 1163 (Fla. 2013).

Proper foundation for admission of the witness’s statement of past recollection recorded under Fla. Stat. § 90.803(5) was not 
established and the hearsay statement was inadmissible because the witness did not vouch for its accuracy or correctness. In 
Florida, the witness’s testimony as to the correctness of the statement was essential to the admission of the evidence. Polite v. 
State, 116 So. 3d 270, 2013 Fla. LEXIS 1163 (Fla. 2013).

Assuming that the trial court erred in allowing publication to the jury of a written statement the victim prepared for law 
enforcement pursuant to the “past recollection recorded” exception to the hearsay rule, Fla. Stat. § 90.803(5), the error was 
harmless because the State presented sufficient evidence of defendant’s guilt; the State submitted the victim’s 911 call, 
testimony from the investigating officer as to the fresh injuries he noticed on defendant’s body, and photographic evidence of 
the victim’s injuries. McNeal v. State, 109 So. 3d 268, 2013 Fla. App. LEXIS 3201 (Fla. 1st DCA 2013).

Trial court did not abuse its discretion in allowing the State to publish the victim’s written statement she prepared for law 
enforcement pursuant to the “past recollection recorded” exception to the hearsay rule, Fla. Stat. § 90.803(5), because the 
evidence was such that the trial court could reasonably find that the victim’s written statement correctly reflected her 
knowledge of the events that led to her call for police assistance; the victim wrote the state during the police investigation, 
which commenced shortly after she called 911, and an officer testified about the victim’s physical and mental state when he 
arrived at the location McNeal v. State, 109 So. 3d 268, 2013 Fla. App. LEXIS 3201 (Fla. 1st DCA 2013).
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Evidence: Hearsay: Exceptions: Reputation: General Overview

Fla. Stat. § 90.803(21) allowed evidence of reputation of a person’s character among his associates or in the community to be 
admitted as an exception to the hearsay rule; although a college campus qualified as a definable community, the defendant 
failed to establish necessary predicate for introduction of evidence of victim’s reputation in that community. Webster v. State, 
500 So. 2d 285, 1986 Fla. App. LEXIS 11000 (Fla. 1st DCA 1986).

Evidence: Hearsay: Exceptions: Residual Exceptions: General Overview

Statements which were all part of the drug buy transaction, and thus verbal acts, were not inadmissible hearsay. Arguelles v. 
State, 842 So. 2d 939, 2003 Fla. App. LEXIS 3727 (Fla. 4th DCA 2003).

Evidence: Hearsay: Exceptions: Residual Exceptions: Confrontation Clause Requirements

Where defendant was charged with sexual assault of a mentally disabled victim in violation of Fla. Stat. § 794.011, the trial 
court could admit nontestimonial statements that the alleged victim made to her teacher, pursuant to Fla. Stat. § 90.803(24), 
provided other indicia of reliability were met, and defendant’s rights to confrontation under Fla. Const. art. I, § 16 and U.S. 
Const. amend. VI would not be violated. State v. Hosty, 2006 Fla. LEXIS 1026 (Fla. June 8, 2006), modified, 944 So. 2d 255, 
2006 Fla. LEXIS 2615 (Fla. 2006).

Evidence: Hearsay: Exceptions: Spontaneous Statements

Trial court erred in overruling defendant's hearsay objection, thereby allowing a detective to testify that a dispatcher told the 
detective that the vehicle in the victim's driveway was registered to defendant, because the fact that the spontaneous statement 
exception might have allowed for the admission of the victim's statement to the 911 dispatcher did not excuse the erroneous 
admission of the dispatcher's statement to the investigating detective. Adams v. State, 195 So. 3d 424, 2016 Fla. App. LEXIS 
11412 (Fla. 4th DCA 2016).

Statements made by an inmate during a recorded jailhouse telephone call were admissible as evidence against defendant under 
the spontaneous statement exception to the hearsay rule because the statements described his perception of defendant's actions 
as the inmate was viewing them, the fact that some statements were made in response to questions he was asked by the 
recipient of the call did not diminish their spontaneity, and a statement identifying defendant was admissible because it was 
part of a contemporaneous statement that was admissible under the exception. Jackson-Johnson v. State, 188 So. 3d 133, 2016 
Fla. App. LEXIS 5269 (Fla. 4th DCA 2016).

Evidence: Hearsay: Exceptions: Spontaneous Statements: General Overview

In a wrongful death action, the trial court erred in excluding the testimony of a worker who, on the day of the incident, 
overheard another worker excitedly state that a nursing home resident was choking on coleslaw. The statement was admissible 
as an admission of a party-opponent under Fla. Stat. § 90.803(18)(d) and also as an excited utterance under § 90.803(2). 
Benjamin v. Tandem Healthcare, Inc., 93 So. 3d 1076, 2012 Fla. App. LEXIS 10488 (Fla. 4th DCA 2012).

Admission of a statement to police given by defendant’s girlfriend, which was made immediately after the stress and 
excitement of the defendant’s attacks on the girlfriend and a neighbor, was proper as an excited utterance under Fla. Stat. § 
90.803(2), because the statement took place within 5 to 10 minutes of the police officer’s dispatch, and the officer found the 
girlfriend crying, bruised, and missing a tooth; the girlfriend clearly had been party to a startling event which could cause 
nervous excitement, without time for “reflective thought” to contrive or misrepresent. Lucas v. State, 67 So. 3d 332, 2011 Fla. 
App. LEXIS 11011 (Fla. 4th DCA 2011).

Because defendant’s statement, “I’m Pablo,” made in response to the question, “Who the hell are you?” did not describe or 
explain an event, it was error to admit it as a spontaneous statement under Fla. Stat. § 90.803(1); however, the error was 
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harmless, because the statement was admissible under Fla. Stat. § 90.803(18) as an admission by defendant. Ibar v. State, 938 
So. 2d 451, 2006 Fla. LEXIS 383 (Fla. 2006), cert. denied, 549 U.S. 1208, 127 S. Ct. 1326, 167 L. Ed. 2d 79, 2007 U.S. LEXIS 
2117 (U.S. 2007).

Trial court erred in finding that defendant juvenile’s father’s statement to a deputy was an excited utterance under Fla. Stat. § 
90.803(2), because while a startling event occurred, the evidence did not reflect how much time transpired between the 
altercation with defendant and the father’s statement; even if the court assumed that only 15 minutes elapsed, as the deputy 
speculated, that was enough time for an adult to reflect on a simple fight. J.A.S. v. State, 920 So. 2d 759, 2006 Fla. App. LEXIS 
1685 (Fla. 2nd DCA 2006).

Trial court did not err, in trial for carjacking and kidnapping, in admitting victim’s spontaneous statement to police 
immediately after police stopped the car in which defendant kidnapped her; under Fla. Stat. § 90.803, unavailability of the 
declarant is not a prerequisite to admissibility of an excited utterance. Sweat v. State, 895 So. 2d 462, 2005 Fla. App. LEXIS 
1022 (Fla. 5th DCA 2005).

Revocation of probation was reversed as a trial court erred in admitting hearsay statements under the excited utterance 
exception to the hearsay rule because the State of Florida only proved that the probationer’s children were excited when they 
made their statements to the investigating officer, and, given the passage of time and the actions taken by the children in the 
interim, admission of the unsworn statements was an abuse of discretion; furthermore, the remaining non-hearsay evidence 
failed to prove the probationer’s violation by the greater weight of the evidence. Blandenburg v. State, 890 So. 2d 267, 2004 
Fla. App. LEXIS 16620 (Fla. 1st DCA 2004).

Victim’s alleged hearsay statements made to the recipients of his telephone calls while he was kidnapped and being threatened, 
beaten, and forced to try to get money to pay his captors were admissible either as spontaneous statements or an excited 
utterances, pursuant to Fla. Stat. § 90.803(1), (2). Viglione v. State, 861 So. 2d 511, 2003 Fla. App. LEXIS 18796 (Fla. 5th 
DCA 2003).

Crucial witness’s tape-recorded statement was improperly admitted under the recorded recollection exception to the hearsay 
rule under Fla. Stat. § 90.803(5) because the witness could not remember the contents and did not testify that she was telling 
the officers the truth at the time of giving the statement; however, the error was harmless because excited utterances, under Fla. 
Stat. § 90.803(2), by the witness and others established defendant’s possession of the gun. The court noted that the statements 
were made while under stress and while they were excited about the incident that had just occurred. Montano v. State, 846 So. 
2d 677, 2003 Fla. App. LEXIS 8277 (Fla. 4th DCA 2003).

Because the two passengers’ statements identifying the driver as the shooter of the murder victim were made some time after 
the startling events and after they had contrived a false story, they could not qualify as excited utterances and should not have 
been admitted under that exception to the hearsay rule. Evans v. State, 838 So. 2d 1090, 2002 Fla. LEXIS 2406 (Fla. 2002), 
cert. denied, 540 U.S. 846, 124 S. Ct. 121, 157 L. Ed. 2d 84, 2003 U.S. LEXIS 5786 (U.S. 2003).

To qualify for the exception of exited utterance under Fla. Stat. § 90.803(2), (1) the declarant must have experienced or 
witnessed an event startling enough to cause nervous excitement, (2) the statement must have been made while under the stress 
of excitement caused by the startling event, and (3) the statement must have been made before there was time to contrive or 
misrepresent. Evans v. State, 838 So. 2d 1090, 2002 Fla. LEXIS 2406 (Fla. 2002), cert. denied, 540 U.S. 846, 124 S. Ct. 121, 
157 L. Ed. 2d 84, 2003 U.S. LEXIS 5786 (U.S. 2003).

Statements which were made by eyewitnesses after a significant amount of time had passed allowing them to contrive or 
misrepresent the truth, were not excited utterances falling under Fla. Stat. § 90.803. Evans v. State, 838 So. 2d 1090, 2002 Fla. 
LEXIS 2406 (Fla. 2002), cert. denied, 540 U.S. 846, 124 S. Ct. 121, 157 L. Ed. 2d 84, 2003 U.S. LEXIS 5786 (U.S. 2003).

Murder victim’s statement that someone had threatened her life, which she did not appear to take seriously, was not admissible 
as a spontaneous statement under Fla. Stat. § 90.803(1). Grim v. State, 2002 Fla. LEXIS 1944 (Fla. Oct. 3, 2002), sub. op., 
841 So. 2d 455, 2003 Fla. LEXIS 384 (Fla. 2003).
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Murder victim’s statement that someone had threatened her life, which she did not appear to take seriously, was not admissible 
as an excited utterance under Fla. Stat. § 90.803(2). Grim v. State, 2002 Fla. LEXIS 1944 (Fla. Oct. 3, 2002), sub. op., 841 So. 
2d 455, 2003 Fla. LEXIS 384 (Fla. 2003).

Although a trial court in a robbery trial allowed a police officer to testify as to the contents of a “be on the lookout” notice 
(BOLO), which constituted triple hearsay, the statements could have been properly admitted, if otherwise admissible, under the 
excited utterance exception to the hearsay rule, Fla. Stat. § 90.803(2). Because the BOLO only contained a description of the 
suspect’s vehicle, without reference to any individual’s personal description or crimes alleged to have been committed, the 
error in admitting it was harmless and defendant’s conviction for robbery was upheld. Foster v. State, 804 So. 2d 405, 2001 
Fla. App. LEXIS 14166 (Fla. 4th DCA 2001).

Trial court did not err when it admitted the testimony of a witness who related that a young, distraught woman at the scene of 
the very serious traffic accident stated that she had been at a party with the defendant, that he was drunk, and that she and 
others had told the defendant not to drive; the statement was admissible as an excited utterance under Fla. Stat. § 90.803(2) 
because the woman made the statement while she was under the stress of the excitement that had been caused by the accident. 
Edwards v. State, 763 So. 2d 549, 2000 Fla. App. LEXIS 9722 (Fla. 3rd DCA 2000).

State’s argument on appeal that the officer’s testimony as to what the victim told her constituted an exception to the hearsay 
rule as an “excited utterance” pursuant to Fla. Stat. § 90.803(2) was improper because the trial court made no such finding. 
Young v. State, 742 So. 2d 418, 1999 Fla. App. LEXIS 12129 (Fla. 5th DCA 1999).

Drafters of the evidence code were particularly concerned with statements by unidentified bystanders, for purposes of Fla. Stat. 
§ 90.803(1). A court should weigh any corroborating evidence together with all other factors in making the determination of 
whether a spontaneous statement is reliable. Wal-Mart Stores v. Jenkins, 739 So. 2d 171, 1999 Fla. App. LEXIS 11572 (Fla. 
5th DCA 1999).

Under Fla. Stat. § 90.803(1), a spontaneous statement is inadmissible if made under circumstances that indicate its lack of 
trustworthiness. Therefore, in a slip-and-fall case, an unidentified bystander’s statement that “the substance should have been 
mopped up 15 minutes ago” was improperly admitted. Wal-Mart Stores v. Jenkins, 739 So. 2d 171, 1999 Fla. App. LEXIS 
11572 (Fla. 5th DCA 1999).

Under Fla. Stat. § 90.803(1), a spontaneous statement is inadmissible if made under circumstances that indicate its lack of 
trustworthiness; therefore the statement was inadmissible, because there was no evidence that the declarant was in the store 15 
minutes before the fall in order to perceive the event, nor actually observed the substance on the floor at any time prior to the 
fall. Wal-Mart Stores v. Jenkins, 739 So. 2d 171, 1999 Fla. App. LEXIS 11572 (Fla. 5th DCA 1999).

Trial court, in trial for battery, did not err in admitting a victim’s statements as excited utterances under Fla. Stat. § 90.803(2) 
where the prosecution laid a proper foundation by showing that the victim’s statements were made after a startling event, 
before she had time to reflect, and while she was still under the stress of the event. Rivera v. State, 718 So. 2d 856, 1998 Fla. 
App. LEXIS 10857 (Fla. 4th DCA 1998).

Victim’s statements to police officers dispatched to a scene of reported domestic violence, which were admitted as excited 
utterance exceptions to the hearsay rule pursuant to Fla. Stat. § 90.803(2), and which were inconsistent with the victim’s 
testimony at trial, were a sufficient evidentiary basis for a conviction of aggravated stalking and simple battery. Williams v. 
State, 714 So. 2d 462, 1997 Fla. App. LEXIS 14495 (Fla. 3rd DCA 1997).

Evidence of a 911 telephone call from an anonymous caller was not admissible in a murder trial as a spontaneous statement or 
an excited utterance under Fla. Stat. § 90.803, where the call was made several hours prior to the murder, was not made as the 
result of a startling or stressful event, and did not involve the murder, but involved self-serving statements by the alleged 
murderer of the victim’s alleged physical abuse. State v. Skolar, 692 So. 2d 309, 1997 Fla. App. LEXIS 4858 (Fla. 5th DCA 
1997), overruled in part, Deparvine v. State, 995 So. 2d 351, 2008 Fla. LEXIS 1686 (Fla. 2008).

Accused murderer’s 911 call, in which she alleged that the victim, her estranged boyfriend, beat her, was neither an excited 
utterance nor a spontaneous statement because the call was made several hours prior to the murder, it did not involve the 
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murder, and the substance of the conversation consisted of self-serving statements about past physical abuse. State v. Skolar, 
692 So. 2d 309, 1997 Fla. App. LEXIS 4858 (Fla. 5th DCA 1997), overruled in part, Deparvine v. State, 995 So. 2d 351, 2008 
Fla. LEXIS 1686 (Fla. 2008).

To fall within the excited utterance exception to the hearsay rule as set forth in Fla. Stat. § 90.803(2) (1993), there must be an 
event startling enough to cause nervous excitement; the statement must be made before there is time to contrive or 
misrepresent; and the statement must be made while the person is under the stress of excitement caused by the event. 
Statements made be a victim to police in which she merely identified defendant as her attacker and in which she described the 
attack were admissible because in both cases the victim’s statements were made while she was under the stress of excitement 
caused by the attack and the circumstances belied the suggestion that the victim had time to contrive or misrepresent. Pope v. 
State, 679 So. 2d 710, 1996 Fla. LEXIS 971 (Fla. 1996), cert. denied, 519 U.S. 1123, 117 S. Ct. 975, 136 L. Ed. 2d 858, 1997 
U.S. LEXIS 909 (U.S. 1997).

Statements made by two witnesses about defendant’s exclamations of “it was an accident,” “there was an accident,” and “it just 
went off,” which immediately followed the sounds of loud voices and a gunshot from an office in which defendant was firing 
the victim of the shooting from his job were allowable under Fla. Stat. § 90.803(2) as excited utterances. Stiles v. State, 672 
So. 2d 850, 1996 Fla. App. LEXIS 2631 (Fla. 4th DCA 1996).

To qualify under the spontaneous statement exception to the hearsay rule, the purported statement must not only be made while 
the declarant perceives the event or condition, or immediately thereafter, but must also be spontaneous, which requires that the 
declarant not first engage in reflective thought. J.M. v. State, 665 So. 2d 1135, 1996 Fla. App. LEXIS 65 (Fla. 5th DCA 1996).

Judgment finding a child delinquent for the delivery and possession of cocaine were reversed because the court improperly 
admitted the hearsay testimony of an officer regarding statements made to him by a witness, which was prohibited hearsay; the 
statement did not qualify under the spontaneous statement exception because the witness had engaged in reflective thought 
prior to speaking to the officer. J.M. v. State, 665 So. 2d 1135, 1996 Fla. App. LEXIS 65 (Fla. 5th DCA 1996).

Victim’s statement was properly admitted under the excited utterance exception to the hearsay rule where the victim had not 
engaged in any reflection after the event and before making the statement, where the victim was hysterical and collapsed before 
police arrived, and where the victim was still under the effects of the evening’s events when the statement was made. Rogers v. 
State, 660 So. 2d 237, 1995 Fla. LEXIS 725 (Fla. 1995).

Under Fla. Stat. § 90.803, when defendant’s wife answered the police officer’s question as to who went out the back window, 
her answer was admissible under either of two exceptions to the hearsay rule; it was spontaneously made while the declarant 
was perceiving the event or immediately thereafter, and was also an excited utterance relating to a startling event. That it was in 
response to the officer’s question did not make it inadmissible. McGauley v. State, 638 So. 2d 973, 1994 Fla. App. LEXIS 5208 
(Fla. 4th DCA 1994).

Where victim made a statement to her friend immediately after an attack, and victim was hysterical and crying when doing so, 
friend’s testimony regarding victim’s statement was admissible under Fla. Stat. § 90.803(1) as a spontaneous statement 
describing or explaining an event made while the declarant was perceiving the event, or immediately thereafter. Young v. State, 
637 So. 2d 31, 1994 Fla. App. LEXIS 4539 (Fla. 2nd DCA 1994).

Where victim made a statement to her friend immediately after an attack, and victim was hysterical and crying when doing so, 
friend’s testimony regarding victim’s statement was admissible under Fla. Stat. § 90.803(2) as a statement or excited utterance 
relating to a startling event made while victim was under the stress of excitement caused by the event. Young v. State, 637 So. 
2d 31, 1994 Fla. App. LEXIS 4539 (Fla. 2nd DCA 1994).

Although affidavits of a disabled adult, stating that defendant had written the adult’s name on checks and stolen the proceeds, 
were admissible under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6), the information within the 
affidavits also constituted hearsay that did not qualify under the excited utterance exception, Fla. Stat. § 90.803(2), and was 
thus inadmissible. Johnson v. State, 633 So. 2d 484, 1994 Fla. App. LEXIS 1310 (Fla. 1st DCA 1994).
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When the trial court excluded cross-examination as to defendant’s statements at and immediately after the shooting, pursuant to 
Fla. Stat. § 90.803(1), (2) and (3), it prevented defense counsel from presenting the complete picture of the circumstances of 
the shooting from the perspective of the prosecution’s witnesses. Alexander v. State, 627 So. 2d 35, 1993 Fla. App. LEXIS 
11514 (Fla. 1st DCA 1993).

Deputy’s testimony about statements made by the defendant regarding a customary call from school, and a description of the 
defendant were admissible under the “excited utterance” exception to the hearsay rule under Fla. Stat. § 90.803(2). Power v. 
State, 605 So. 2d 856, 1992 Fla. LEXIS 1415 (Fla. 1992), cert. denied, 507 U.S. 1037, 113 S. Ct. 1863, 123 L. Ed. 2d 483, 1993 
U.S. LEXIS 2884 (U.S. 1993), overruled in part, Puryear v. State, 810 So. 2d 901, 2002 Fla. LEXIS 169 (Fla. 2002).

In a personal injury action against a rental car agency, testimony from the police officer about the issuance of a citation to the 
driver of the rental vehicle after the accident occurred, was admitted under Fla. Stat. § 90.803 in error when trial court had 
properly ruled that any evidence regarding issuance of a traffic citation was inadmissible. however, the trial court properly 
admitted the driver’s statement to the husband that the driver was sorry under Fla. Stat. §§ 90.803(1) and (2). Budget Rent a 
Car Systems, Inc. v. Jana, 600 So. 2d 466, 1992 Fla. App. LEXIS 770 (Fla. 4th DCA 1992).

Court erred in allowing victim’s roommate to testify as to victim’s account of an altercation with defendant that gave rise to 
criminal charges because the description was heard by the roommate during a conversation possibly as much as an hour after 
the altercation, well in excess of any time allowable as an excited utterance exception to the hearsay rule. Smith v. State, 579 
So. 2d 906, 1991 Fla. App. LEXIS 4830 (Fla. 5th DCA 1991).

A victim’s statement to her friend immediately after an attack was admissible under either the common law “first complaint” 
exception to the hearsay rule in sexual battery cases, under Fla. Stat. § 90.803(1) as a spontaneous statement, or under Fla. 
Stat. § 90.803(2) as a statement relating to a startling event made while the declarant was under the stress of excitement caused 
by the event. McDonald v. State, 578 So. 2d 371, 1991 Fla. App. LEXIS 3803 (Fla. 1st DCA 1991).

Although a caseworker’s testimony concerning a two-year-old boy’s statement that his father killed his mother and step-brother 
was improperly admitted pursuant to the excited utterance exception to the hearsay rule, Fla. Stat. § 90.803(2), because a time 
lapse of at least two and one half hours, during which the boy could have heard others state that opinion, rendered the boy’s 
statement unreliable, that error alone was harmless and did not constitute reversible error. Hamilton v. State, 547 So. 2d 630, 
1989 Fla. LEXIS 737 (Fla. 1989).

Defendant’s conviction for sexual battery was properly reversed because the primary evidence against the defendant was the 
out-of-court statements by the child victim who did not testify at trial, and there was no indication that the child made the 
statements sufficiently close in time to the sexual act for the statements to qualify as an excited utterance exception to hearsay, 
under Fla. Stat. § 90.803(1). State v. Jano, 524 So. 2d 660, 1988 Fla. LEXIS 551 (Fla. 1988).

Victim’s statement to his co-worker that defendant and his cohorts wanted to take his chain was properly admitted at 
defendant’s murder and armed robbery trial under Fla. Stat. § 90.803(2) as an excited utterance exception to the hearsay rule, 
because the victim’s statement was made if not immediately after the shooting, very shortly afterwards while the victim was 
under the stress of having just been shot. Torres-Arboledo v. State, 524 So. 2d 403, 1988 Fla. LEXIS 405 (Fla.), cert. denied, 
488 U.S. 901, 109 S. Ct. 250, 102 L. Ed. 2d 239, 1988 U.S. LEXIS 4420 (U.S. 1988).

Appellate court reversed defendant’s conviction and life sentence for the sexual battery of his daughter where the conviction 
and sentence were incorrectly based on incriminating hearsay evidence improperly admitted at trial under Fla. Stat. § 
90.803(1), the spontaneous statement exception, or the excited utterance exception, Fla. Stat. § 90.803(2); the court 
determined that the State failed to meet its burden of demonstrating that the requirements of the evidence code had been met, 
because it failed to lay a sufficient predicate that the statements were made immediately following the episodes of alleged 
abuse, or that the child was in an excited frame of mind, and the hearsay exceptions were therefore impermissible. Jano v. 
State, 510 So. 2d 615, 1987 Fla. App. LEXIS 9014 (Fla. 4th DCA 1987).

Investigating officer’s testimony relating an alleged victim’s version of how the crime occurred is pure and simple hearsay 
even though the officer has interviewed the victim at the scene of the crime and shortly after its commission; such testimony is 
admissible neither on the theory that the officer “was there” nor on the theory that the testimony is relevant to show the 
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officer’s course of action, that is, that he interviewed the supposed victim. Silveira-Hernandez v. State, 495 So. 2d 914, 1986 
Fla. App. LEXIS 10056 (Fla. 3rd DCA 1986).

Testimony of a counselor about the child-victim’s allegations of abuse was not admissible under the hearsay exception 
provided for in Fla. Stat. § 90.803(23), because the trial court and the prosecuting attorney did not comply with the statute’s 
procedural safeguards; nor was the testimony admissible under the excited utterance exception to the hearsay rule, Fla. Stat. § 
908.803(2), because the child spoke to the counselor several hours after the incident occurred. Admitting the testimony was 
harmless, however, because substantially the same evidence was presented to the jury through the testimony of the child, her 
mother, and a friend; thus, the counselor’s testimony was cumulative and did not give meaningful additional weight to the 
child’s testimony. Salter v. State, 500 So. 2d 184, 1986 Fla. App. LEXIS 9628 (Fla. 1st DCA 1986).

Statements were not admissible as spontaneous statements or excited utterances under Fla. Stat. § 90.803(1) and (2), where 
they were made between one and two hours after the alleged sexual assault and where the victim had reason to contrive a story. 
Preston v. State, 470 So. 2d 836, 1985 Fla. App. LEXIS 14551 (Fla. 2nd DCA 1985).

Evidence: Hearsay: Exceptions: Spontaneous Statements: Criminal Trials

Trial court properly denied defendant's motion for acquittal with regard to his conviction of sexual battery on an intellectually 
disabled person as the State presented sufficient evidence to withstand a motion for judgment of acquittal based on presenting 
the victim's statements and DNA evidence showing defendant's semen in the victim's underwear. Sprouse v. State, 208 So. 3d 
785, 2016 Fla. App. LEXIS 18580 (Fla. 1st DCA 2016), dismissed, 2017 Fla. LEXIS 622 (Fla. Mar. 20, 2017).

Trial court did not abuse its discretion by admitting the portion of a witness's perpetuated testimony where she testified that she 
saw a victim point at defendant and say “That's him,” because the victim's statement was made as he was perceiving and 
pointing at defendant, the statement was not made under circumstances that indicated its lack of trustworthiness, and, as such, 
the statement qualified as a “spontaneous statement.” Darnell v. State, 193 So. 3d 88, 2016 Fla. App. LEXIS 7629 (Fla. 3rd 
DCA 2016).

Testimony of a friend of a victim was inadmissible in a sexual battery trial as an excited utterance since the time between the 
incident and the time when the victim told the friend of the incident was unclear. Browne v. State, 132 So. 3d 312, 2014 Fla. 
App. LEXIS 585 (Fla. 4th DCA 2014).

Trial court’s error in conditioning admission of a 911 tape as an excited utterance, Fla. Stat. § 90.803(2), on appellant 
providing eyewitness testimony was not harmless because the 911 tape was non-testimonial in nature and admissible without 
appellant testifying and being subjected to cross-examination, and the error infringed upon appellant’s right not to testify; 
because appellant testified, evidence of his seven prior felony convictions was admitted, and appellant made statements that 
opened the door to previously inadmissible evidence. Bryant v. State, 98 So. 3d 1252, 2012 Fla. App. LEXIS 18074 (Fla. 4th 
DCA 2012).

Defendant’s convictions for first-degree murder and leaving the scene of an accident resulting in death were appropriate 
because the 911 calls were made immediately after the crime, were not in response to the police investigation, and were made 
to request assistance. Accordingly, they qualified as excited utterances pursuant to Fla. Stat. § 90.803(2) and were properly 
admitted. Stanley v. State, 57 So. 3d 944, 2011 Fla. App. LEXIS 4362 (Fla. 4th DCA 2011), cert. denied, 565 U.S. 1127, 132 S. 
Ct. 1036, 181 L. Ed. 2d 763, 2012 U.S. LEXIS 138 (U.S. 2012).

Hearsay testimony identifying the make of a getaway car from the occupants of a car that entered a parking lot as defendant left 
was a spontaneous statement under Fla. Stat. § 90.803(1). Womack v. State, 42 So. 3d 878, 2010 Fla. App. LEXIS 12173 (Fla. 
4th DCA 2010).

Trial court erred in admitting an officer’s testimony as to what the victim told her, as an excited utterance under Fla. Stat. § 
90.803(2), because sufficient time had passed to allow the victim to reflect on what had transpired. Bienaime v. State, 45 So. 3d 
804, 2010 Fla. App. LEXIS 9866 (Fla. 4th DCA 2010).
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In a case in which defendant appealed his conviction for first degree murder and the sentence of death, he argued that the 
statements of the murder victim to police describing his attacker were improperly admitted under the excited utterance and 
dying declaration exceptions to the hearsay rule. While the statements qualified under the excited utterance exception to the 
hearsay rule since, given the victim’s physical and emotional condition following his devastating injuries, the evidence clearly 
indicated he was still under the effect of the startling events of that early morning, thus supporting a conclusion that he did not 
engage in reflection prior to making the statement, the statement did not qualify as a dying declaration since there was no 
evidence suggesting that the victim lacked all hope of recovery or believed his death was imminent. Hayward v. State, 24 So. 
3d 17, 2009 Fla. LEXIS 1381 (Fla. 2009), cert. denied, 559 U.S. 1097, 130 S. Ct. 2385, 176 L. Ed. 2d 777, 2010 U.S. LEXIS 
3508 (U.S. 2010), dismissed, 2017 Fla. LEXIS 1208 (Fla. May 31, 2017).

Statements by a police officer as to a radio dispatch she received from a nontestifying security officer were properly admitted 
as spontaneous statements under Fla. Stat. § 90.803(1) and did not violate the Confrontation Clause of the Sixth Amendment. 
The security officer was relaying information in order to obtain assistance, and his statements, which were not made in 
response to police questioning, were nontestimonial in nature. M.J. v. State, 994 So. 2d 485, 2008 Fla. App. LEXIS 17260 (Fla. 
3rd DCA 2008).

Trial court did not err in admitting the mother’s testimony pursuant to Fla. Stat. § 90.803(1), the spontaneous statement 
exception to the hearsay rule, that the murder victim told the mother during a cell phone conversation in response to the 
mother’s question that the murder victim was driving a car and following the husband and “the guy that bought the truck” in a 
case where the husband and murder victim were killed about the time they were selling a truck to defendant. Pursuant to Fla. 
Stat. § 90.803(1), there was no requirement that the statement be made during a startling event in order for it to be admissible. 
Deparvine v. State, 995 So. 2d 351, 2008 Fla. LEXIS 1686 (Fla. 2008).

In a murder case, a witness properly testified about the victim’s phone call to the witness, under Fla. Stat. § 90.803(2), 
because the defendant’s presence with a gun and an announced intent to kill the victim, as the victim described in the victim’s 
call to the witness, was a sufficiently startling condition or event to meet the statute’s requirements. Hudson v. State, 992 So. 2d 
96, 2008 Fla. LEXIS 1217 (Fla. 2008), cert. denied, 555 U.S. 1191, 129 S. Ct. 1360, 173 L. Ed. 2d 621, 2009 U.S. LEXIS 1286 
(U.S. 2009).

A 911 tape containing two anonymous calls qualified as either spontaneous statements or excited utterance, and wereadmissible 
where they were placed close to the violent events, thereby precluding an opportunity to contrive or misrepresent. Barron v. 
State, 990 So. 2d 1098, 2007 Fla. App. LEXIS 13007 (Fla. 3rd DCA 2007).

In a capital case, statements to a 911 dispatcher and paramedics by a murder victim who died 19 days after being stabbed, 
giving her attacker’s first name and phone number, were properly admitted as excited utterances, pursuant to Fla. Stat. § 
90.803(2), or dying declarations, pursuant to Fla. Stat. § 90.804(2)(b), as they were made soon after she suffered traumatic 
injuries. Williams v. State, 967 So. 2d 735, 2007 Fla. LEXIS 1106 (Fla. 2007), cert. denied, 552 U.S. 1283, 128 S. Ct. 1709, 
170 L. Ed. 2d 519, 2008 U.S. LEXIS 2755 (U.S. 2008).

Trial court did not err in allowing police officer’s testimony regarding which way the neighbor pointed because: (1) the 
statement qualified as a spontaneous statement exception to hearsay and the court offered to give a limiting instruction; (2) 
there was no chance for reflection because the neighbor was pointing in the direction of where a man had gone while she was 
perceiving him, or immediately thereafter; (3) the neighbor pointed as a result of witnessing a startling event; and (4) the 
officer’s testimony was cumulative to the victim’s testimony regarding the same event. Veltre v. State, 957 So. 2d 47, 2007 Fla. 
App. LEXIS 6649 (Fla. 4th DCA 2007).

Officer’s testimony as to defendant’s girlfriend’s statement right after she was able to escape from defendant, was improper as 
there was no evidence she blurted out statements, instead she merely responded to the officer’s questions. Mariano v. State, 933 
So. 2d 111, 2006 Fla. App. LEXIS 8552 (Fla. 4th DCA 2006).

As the interval between the event and the statement to a witness was long enough to permit reflective thought, the statement 
was inadmissible under Fla. Stat. § 90.803(2), as the mere fact that defendant’s former girlfriend was still upset was not 
sufficient to show that reflective thought had not occurred prior to her relating that defendant tried to kill her. Mariano v. State, 
933 So. 2d 111, 2006 Fla. App. LEXIS 8552 (Fla. 4th DCA 2006).
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While the trial court did not err in admitting evidence of the victim’s statements made during a 911 call to police as excited 
utterances and because such statements were not testimonial in nature, it did err in admitting certain statements the victim made 
to a police officer, as she was unavailable for cross-examination and those statements were testimonial in nature; however, 
admission was harmless error as to the battery and false imprisonment convictions, but not as to a burglary conviction, due to a 
conflict in the testimony concerning whether defendant was authorized to be in the dwelling allegedly burglarized. Bartee v. 
State, 922 So. 2d 1065, 2006 Fla. App. LEXIS 3687 (Fla. 5th DCA 2006).

On appeal from a conviction for attempted voluntary manslaughter, a witness did not actually see the shooting and under the 
circumstances it was hard to conclude that the statement was made before there was time for reflective thought; however, even 
if the evidence was erroneously admitted, it was harmless beyond a reasonable doubt, Fla. Stat. § 90.803(2). The victim 
testified in far greater detail regarding the incident and the witness’ testimony was cumulative to the victim’s much more 
detailed testimony. Monfiston v. State, 924 So. 2d 61, 2006 Fla. App. LEXIS 1886 (Fla. 4th DCA), modified, 924 So. 2d 61, 
2006 Fla. App. LEXIS 5323 (Fla. 4th DCA 2006).

In a criminal trial for attempted sexual battery, the court erred in allowing the officer to testify about what the victim told him, 
which occurred about 15 to 20 minutes after the incident; a new trial was required as to the excited utterance, because the State 
failed to demonstrate that the statements were made before there was time for the victim to engage in reflective thought. Elysee 
v. State, 920 So. 2d 1205, 2006 Fla. App. LEXIS 1911 (Fla. 4th DCA 2006).

Trial court did not err in admitting hearsay statements regarding the victim’s account made to her mother about defendant’s 
recent sexual assault of the victim, in defendant’s proceeding to be committed as a sexually violent predator; the statements 
were excited utterances, and, thus, were admissible as an exception to the hearsay rule pursuant to Fla. Stat. § 90.803(2). 
Marshall v. State, 915 So. 2d 264, 2005 Fla. App. LEXIS 19615 (Fla. 4th DCA 2005).

Trial court did not err, in trial for carjacking and kidnapping, in admitting victim’s spontaneous statement to police 
immediately after police stopped the car in which defendant kidnapped her; under Fla. Stat. § 90.803, unavailability of the 
declarant is not a prerequisite to admissibility of an excited utterance. Sweat v. State, 895 So. 2d 462, 2005 Fla. App. LEXIS 
1022 (Fla. 5th DCA 2005).

Where an out-of-court statement made by an unavailable declarant qualified as an excited utterance, admission of said 
statement was erroneous, as such violated defendant’s Sixth Amendment right to confrontation; because the statement was 
testimonial, and despite the fact that the declarant testified during a discovery deposition, said deposition did not qualify as a 
prior opportunity for cross-examination because defendant was not entitled to be present. Lopez v. State, 888 So. 2d 693, 2004 
Fla. App. LEXIS 17317 (Fla. 1st DCA 2004).

Trial court erred as a matter of law when it refused to hear evidence in defendant’s trial on the preliminary questions of whether 
the assault with a firearm occurred or whether the victim simply lied about the event to spite his former business partner, 
whether the time and the activities between the events and the 911 telephone call were insufficient in light of the victim’ 
emotional state to allow him to reflect on the situation and choose to make a conscious misrepresentation, and whether the 
statements made on the 911 recording were actually made during the time of stress created by the earlier events; therefore, the 
court failed to make the critical factual findings necessary to determine whether the evidence was admissible as an excited 
utterance. Tucker v. State, 884 So. 2d 168, 2004 Fla. App. LEXIS 10996 (Fla. 2nd DCA 2004).

Victim’s statements to a friend that she and defendant, who was her boyfriend, were having a fight were not admissible under 
the excited utterance or spontaneous statement exceptions to the hearsay rule, Fla. Stat. § 90.803(2) and (1), in defendant’s 
trial for murdering the victim and her three children because the record did not describe the fight between the victim and 
defendant or provide the time the fight was over, and the court had no evidence upon which to base a conclusion that the victim 
did not engage in reflective thought; however, any error in the admission of the testimony was harmless because the testimony 
of the victim’s friend added little, if anything, to the overwhelming evidence of guilt. Hutchinson v. State, 882 So. 2d 943, 2004 
Fla. LEXIS 977 (Fla. 2004), overruled in part, Deparvine v. State, 995 So. 2d 351, 2008 Fla. LEXIS 1686 (Fla. 2008).

Spontaneous statement must be made at the time of, or immediately following, the declarant’s observation of the event or 
condition described to be admissible under Fla. Stat. § 90.803; like the excited utterance exception, the spontaneous statement 
exception also requires that the statement must be made without the declarant first engaging in reflective thought. Hutchinson 
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v. State, 882 So. 2d 943, 2004 Fla. LEXIS 977 (Fla. 2004), overruled in part, Deparvine v. State, 995 So. 2d 351, 2008 Fla. 
LEXIS 1686 (Fla. 2008).

While an excited utterance under Fla. Stat. § 90.803(2) need not be contemporaneous to the event, it must be made while the 
declarant is under the stress of the startling event and without time for reflection; where the time interval between the event and 
the statement is long enough to permit reflective thought, the statement will be excluded in the absence of some proof that the 
declarant did not in fact engage in a reflective thought process. Hutchinson v. State, 882 So. 2d 943, 2004 Fla. LEXIS 977 (Fla. 
2004), overruled in part, Deparvine v. State, 995 So. 2d 351, 2008 Fla. LEXIS 1686 (Fla. 2008).

Where three of the prosecution’s witnesses at defendant’s manslaughter trial repudiated their prior out-of-court statements 
accusing defendant of committing the crimes charged, the trial court improperly permitted the State to play the tape-recorded 
prior statements in their entirety for the jury because, inter alia, they were not admissible under the “excited utterance” 
exception of Fla. Stat. § 90.803(2) where (1) the State did not establish a proper predicate for the admission of Smith’s alleged 
statements as excited utterances in the trial court; (2) the statements themselves constituted hearsay within hearsay, and, 
therefore, they were inadmissible unless both statements conformed to a hearsay exception pursuant to Fla. Stat. § 90.805; and 
(3) even if the relatively small segments of the tape-recorded statements containing the exclamations attributed to defendant 
were admissible into evidence, this would not authorize the playing of the audiotapes in their entirety. Smith v. State, 880 So. 
2d 730, 2004 Fla. App. LEXIS 7559 (Fla. 2nd DCA 2004).

Statement offered during the State’s case in chief, which qualified as an excited utterance, was properly excluded where such 
was irrelevant at the time it was proffered, and did not support the defense offered later, that defendant had been invited into 
the victim’s hotel room and was defending himself against an unprovoked attack. Harmon v. State, 854 So. 2d 697, 2003 Fla. 
App. LEXIS 12194 (Fla. 5th DCA 2003).

Trial court did not err in allowing a police officer’s testimony regarding the victim’s account of the crime under the hearsay 
exception for excited utterances because, even though 50 minutes elapsed between the time of the incident and the time the 
victim became calm enough to speak, the victim remained sufficiently under the stress or excitement of the event for purposes 
of the hearsay exception, and there was no harm where the victim testified and was subject to cross-examination. Bell v. State, 
847 So. 2d 558, 2003 Fla. App. LEXIS 8767 (Fla. 3rd DCA 2003).

Out-of-court statements of a murdered accomplice made shortly after the crime were admissible through the in-court testimony 
of a police officer during the penalty phase of an inmate’s trial under Fla. Stat. § 921.141(1) where the inmate was given an 
opportunity to cross-examine the officer; further, the statements were admissible under the excited utterances exception to the 
hearsay rule. Damren v. State, 838 So. 2d 512, 2003 Fla. LEXIS 46 (Fla. 2003).

Hearsay statement from a tape of the victim’s 911 telephone call qualified for admission as an excited utterance, under Fla. 
Stat. § 90.803(2) (2001), where the victim was in a controlled panic, having discovered that the gun was loaded. Evans v. 
State, 834 So. 2d 954, 2003 Fla. App. LEXIS 620 (Fla. 3rd DCA 2003).

Because the two passengers’ statements identifying the driver as the shooter of the murder victim were made some time after 
the startling events and after they had contrived a false story, they could not qualify as excited utterances and should not have 
been admitted under that exception to the hearsay rule. Evans v. State, 838 So. 2d 1090, 2002 Fla. LEXIS 2406 (Fla. 2002), 
cert. denied, 540 U.S. 846, 124 S. Ct. 121, 157 L. Ed. 2d 84, 2003 U.S. LEXIS 5786 (U.S. 2003).

To qualify for the exception of exited utterance under Fla. Stat. § 90.803(2), (1) the declarant must have experienced or 
witnessed an event startling enough to cause nervous excitement, (2) the statement must have been made while under the stress 
of excitement caused by the startling event, and (3) the statement must have been made before there was time to contrive or 
misrepresent. Evans v. State, 838 So. 2d 1090, 2002 Fla. LEXIS 2406 (Fla. 2002), cert. denied, 540 U.S. 846, 124 S. Ct. 121, 
157 L. Ed. 2d 84, 2003 U.S. LEXIS 5786 (U.S. 2003).

Testimony from a victim that bystanders said defendant shot her, and from a detective that 30 minutes after the shooting a 
woman told him that she saw defendant pull a gun after arguing with the other victim, and that she saw defendant drive away, 
were improperly admitted under the excited utterance exception to the hearsay rule since there was no evidence proffered as to 
the declarants’ states of mind, and it was impossible to tell whether the declarants were still under the stress of excitement 
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caused by the shooting; since there was no other evidence by which defendant could be identified as the shooter, he was 
prejudiced by the improper admission of the hearsay statements, and his convictions for aggravated battery with a firearm and 
unlawful possession of a firearm in the commission of a felony were reversed. Phillips v. State, 816 So. 2d 161, 2002 Fla. App. 
LEXIS 5690 (Fla. 3rd DCA 2002).

Trial court did not abuse its discretion by admitting as an excited utterance, for purposes of Fla. Stat. § 90.803(2), a recording 
of a 911 call by defendant’s wife in which the wife stated that defendant was beating her; although the call was placed over an 
hour after the battery, the wife was still shaken and visibly frightened when police arrived. Werley v. State, 814 So. 2d 1159, 
2002 Fla. App. LEXIS 4789 (Fla. 1st DCA 2002).

Although a trial court in a robbery trial allowed a police officer to testify as to the contents of a “be on the lookout” notice 
(BOLO), which constituted triple hearsay, the statements could have been properly admitted, if otherwise admissible, under the 
excited utterance exception to the hearsay rule, Fla. Stat. § 90.803(2). Because the BOLO only contained a description of the 
suspect’s vehicle, without reference to any individual’s personal description or crimes alleged to have been committed, the 
error in admitting it was harmless and defendant’s conviction for robbery was upheld. Foster v. State, 804 So. 2d 405, 2001 
Fla. App. LEXIS 14166 (Fla. 4th DCA 2001).

The “otherwise admissible” consideration contained in Fla. Stat. § 90.803(2) regarding the admission of hearsay statements 
under the excited utterance exception to the hearsay rule relates to the general proposition that such evidence must be relevant. 
Foster v. State, 804 So. 2d 405, 2001 Fla. App. LEXIS 14166 (Fla. 4th DCA 2001).

Trial court properly admitted the out-of-court statements of the victim and his girlfriend where neither had testified at the trial 
because they were excited utterances under Fla. Stat. § 90.803(2) as the state correctly asserted that being slashed across the 
throat with a utility knife was a startling event sufficient to produce nervous excitement; as the victim’s statements to the police 
were made immediately after the stabbing and before there was time to contrive or misrepresent; as the victim made the 
statements to the police while bleeding profusely and in a distressed state. Pedrosa v. State, 781 So. 2d 470, 2001 Fla. App. 
LEXIS 3253 (Fla. 3rd DCA 2001).

Because the state did not make a sufficient showing of the time period between the event and the victim’s statement and did not 
show whether the time period was such that the victim did not have time for reflective thought, the statement was not 
admissible as an excited utterance under Fla. Stat. § 90.803(2). Stoll v. State, 762 So. 2d 870, 2000 Fla. LEXIS 1457 (Fla. 
2000).

State’s argument on appeal that the officer’s testimony as to what the victim told her constituted an exception to the hearsay 
rule as an “excited utterance” pursuant to Fla. Stat. § 90.803(2) was improper because the trial court made no such finding. 
Young v. State, 742 So. 2d 418, 1999 Fla. App. LEXIS 12129 (Fla. 5th DCA 1999).

Revocation of probation for carrying a concealed weapon was supported by adequate evidence where the only evidence to 
support that defendant held a gun was introduced by a witness whose companion had seen the gun and exclaimed, “Oh my 
God, he has a gun.”. Willis v. State, 727 So. 2d 952, 1998 Fla. App. LEXIS 13561 (Fla. 4th DCA 1998).

Victim’s statements to police officers dispatched to a scene of reported domestic violence, which were admitted as excited 
utterance exceptions to the hearsay rule pursuant to Fla. Stat. § 90.803(2), and which were inconsistent with the victim’s 
testimony at trial, were a sufficient evidentiary basis for a conviction of aggravated stalking and simple battery. Williams v. 
State, 714 So. 2d 462, 1997 Fla. App. LEXIS 14495 (Fla. 3rd DCA 1997).

Purpose of Fla. Stat. § 90.803(23) is to establish special protections for child victims in the judicial system and to expand the 
medical diagnosis and treatment and excited utterance hearsay exceptions in order to include an exception for statements of 
child abuse victims. Department of Health & Rehabilitative Servs. v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

Evidence of a 911 telephone call from an anonymous caller was not admissible in a murder trial as a spontaneous statement or 
an excited utterance under Fla. Stat. § 90.803, where the call was made several hours prior to the murder, was not made as the 
result of a startling or stressful event, and did not involve the murder, but involved self-serving statements by the alleged 
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murderer of the victim’s alleged physical abuse. State v. Skolar, 692 So. 2d 309, 1997 Fla. App. LEXIS 4858 (Fla. 5th DCA 
1997), overruled in part, Deparvine v. State, 995 So. 2d 351, 2008 Fla. LEXIS 1686 (Fla. 2008).

Accused murderer’s 911 call, in which she alleged that the victim, her estranged boyfriend, beat her, was neither an excited 
utterance nor a spontaneous statement because the call was made several hours prior to the murder, it did not involve the 
murder, and the substance of the conversation consisted of self-serving statements about past physical abuse. State v. Skolar, 
692 So. 2d 309, 1997 Fla. App. LEXIS 4858 (Fla. 5th DCA 1997), overruled in part, Deparvine v. State, 995 So. 2d 351, 2008 
Fla. LEXIS 1686 (Fla. 2008).

Where police officer encountered the victim, hysterical but coherent, who had been shot and raped, police officer could testify 
at trial as to what the victim reported about the crime, including the kidnapping of her two children, and a description of the 
defendants; the victim’s statements were admissible as excited utterances under Fla. Stat. § 90.803(2) as they were made 
before there was time to misrepresent. Henyard v. State, 689 So. 2d 239, 1996 Fla. LEXIS 2145 (Fla. 1996), cert. denied, 522 
U.S. 846, 118 S. Ct. 130, 139 L. Ed. 2d 80, 1997 U.S. LEXIS 5124 (U.S. 1997), dismissed, 733 So. 2d 515, 1999 Fla. LEXIS 
1096 (Fla. 1999).

Admission into evidence of the murder victim’s statements as “excited utterances” under Fla. Stat. § 90.803 does not require 
the same type of corroboration of the startling event as would pertain to corroboration of the existence of a conspiracy before a 
co-conspirator’s statements may be admitted. State v. Wright, 678 So. 2d 493, 1996 Fla. App. LEXIS 8850 (Fla. 4th DCA 
1996).

Defendant’s res gestae statement to neighbor should have been considered by the trial court as “original evidence” in 
determining whether the state had proven the crime of assisting self-murder pursuant to Fla. Stat. § 782.08; the statement 
qualified for admission as a spontaneous statement under Fla. Stat. § 90.803(1). State v. Adams, 683 So. 2d 517, 1996 Fla. 
App. LEXIS 6828 (Fla. 2nd DCA 1996).

To fall within the excited utterance exception to the hearsay rule as set forth in Fla. Stat. § 90.803(2), there must be an event 
startling enough to cause nervous excitement; the statement must be made before there is time to contrive or misrepresent; and 
the statement must be made while the person is under the stress of excitement caused by the event. Statements made be a victim 
to police in which she merely identified defendant as her attacker and in which she described the attack were admissible 
because, in both cases, the victim’s statements were made while she was under the stress of excitement caused by the attack 
and the circumstances belied the suggestion that the victim had time to contrive or misrepresent. Pope v. State, 679 So. 2d 710, 
1996 Fla. LEXIS 971 (Fla. 1996), cert. denied, 519 U.S. 1123, 117 S. Ct. 975, 136 L. Ed. 2d 858, 1997 U.S. LEXIS 909 (U.S. 
1997).

At defendant’s trial for first degree murder, admission of testimony by victim’s neighbor and a police officer regarding 
statements made by the deceased victim of a beating describing the attack and attacker was proper because victim’s statements 
were made a few minutes after the attack, while the victim was bleeding and moaning and having trouble breathing, and thus 
was still under the stress of excitement caused by the attack. Pope v. State, 679 So. 2d 710, 1996 Fla. LEXIS 971 (Fla. 1996), 
cert. denied, 519 U.S. 1123, 117 S. Ct. 975, 136 L. Ed. 2d 858, 1997 U.S. LEXIS 909 (U.S. 1997).

Fla. Stat. § 90.803(1) and (2) provide for the admissibility of spontaneous statements and excited utterances; there is no error 
in denial of admission where the statements occurred after suggestions had already been made to defendant as to what should 
be said about the incident. Perry v. State, 675 So. 2d 976, 1996 Fla. App. LEXIS 5507 (Fla. 4th DCA 1996).

To qualify under the spontaneous statement exception to the hearsay rule, the purported statement must not only be made while 
the declarant perceives the event or condition, or immediately thereafter, but must also be spontaneous, which requires that the 
declarant not first engage in reflective thought. J.M. v. State, 665 So. 2d 1135, 1996 Fla. App. LEXIS 65 (Fla. 5th DCA 1996).

Judgment finding a child delinquent for the delivery and possession of cocaine were reversed because the court improperly 
admitted the hearsay testimony of an officer regarding statements made to him by a witness, which was prohibited hearsay; the 
statement did not qualify under the spontaneous statement exception because the witness had engaged in reflective thought 
prior to speaking to the officer. J.M. v. State, 665 So. 2d 1135, 1996 Fla. App. LEXIS 65 (Fla. 5th DCA 1996).
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Hearsay statement by purchaser of drugs identifying defendant as the seller of the drugs was not admissible as a spontaneous 
statement where the events enabled the declarant to engage in reflective thought; by the time the declarant made the statement 
implicating the defendant, the declarant had been approached by a uniformed police officer and questioned, the declarant had 
admitted to committing a crime, and the declarant had moved about as if to assist the officer in recovering the drugs. J.M. v. 
State, 665 So. 2d 1135, 1996 Fla. App. LEXIS 65 (Fla. 5th DCA 1996).

In determining admissibility of child hearsay statements, trial court complied with Fla. Stat. § 90.803 where it conducted 
separate hearings and cumulatively weighed the time, circumstances, credibility, demeanor, spontaneity, internal consistency of 
the individual statements, and maturity of the child. Reynolds v. State, 660 So. 2d 778, 1995 Fla. App. LEXIS 9910 (Fla. 4th 
DCA 1995).

Victim’s statement was properly admitted under the excited utterance exception to the hearsay rule where the victim had not 
engaged in any reflection after the event and before making the statement, where the victim was hysterical and collapsed before 
police arrived, and where the victim was still under the effects of the evening’s events when the statement was made. Rogers v. 
State, 660 So. 2d 237, 1995 Fla. LEXIS 725 (Fla. 1995).

Although affidavits of a disabled adult, stating that defendant had written the adult’s name on checks and stolen the proceeds, 
were admissible under the business records exception to the hearsay rule, Fla. Stat. § 90.803(6), the information within the 
affidavits also constituted hearsay that did not qualify under the excited utterance exception, Fla. Stat. § 90.803(2), and was 
thus inadmissible. Johnson v. State, 633 So. 2d 484, 1994 Fla. App. LEXIS 1310 (Fla. 1st DCA 1994).

Deputy’s testimony about statements made by the defendant regarding a customary call from school, and a description of the 
defendant were admissible under the “excited utterance” exception to the hearsay rule under Fla. Stat. § 90.803(2). Power v. 
State, 605 So. 2d 856, 1992 Fla. LEXIS 1415 (Fla. 1992), cert. denied, 507 U.S. 1037, 113 S. Ct. 1863, 123 L. Ed. 2d 483, 1993 
U.S. LEXIS 2884 (U.S. 1993), overruled in part, Puryear v. State, 810 So. 2d 901, 2002 Fla. LEXIS 169 (Fla. 2002).

Information contained on a tape of 911 call made after a victim was stabbed was admissible as excited utterances and 
spontaneous statements pursuant to Fla. Stat. § 90.803(1) and (2) in a prosecution for premeditated first-degree murder while 
engaged in the perpetration of aggravated child abuse. Ware v. State, 596 So. 2d 1200, 1992 Fla. App. LEXIS 3935 (Fla. 3rd 
DCA 1992).

State did not impermissibly bolster the testimony of the only witness to the crime, because the 11-year-old witness’ 
descriptions were admissible as excited utterances under Fla. Stat. § 90.803. Edmond v. State, 559 So. 2d 85, 1990 Fla. App. 
LEXIS 809 (Fla. 3rd DCA 1990).

Summary judgment for an insurer in an insured’s action to recover on a claim for a boat destroyed by an arsonist was reversed 
where hearsay testimony offered by the arsonist’s son regarding the arsonist’s confession was inadmissible under the 
spontaneous exclamation or excited utterance hearsay rule exception, Fla. Stat. § 90.803(1) and (2), because the record failed 
to establish a lack of reflective thought in the arsonist’s confession. Sunn v. Colonial Penn Ins. Co., 556 So. 2d 1156, 1990 Fla. 
App. LEXIS 435 (Fla. 3rd DCA 1990).

Statements by victim’s mother that child had told her seven months after alleged incident that defendant had touched victim’s 
vagina with his finger was inadmissible hearsay that did not fall under the excited utterance exception of Fla. Stat. § 
90.803(2). G.M. v. State, 530 So. 2d 461, 1988 Fla. App. LEXIS 3884 (Fla. 5th DCA 1988).

Victim’s statement to his co-worker that defendant and his cohorts wanted to take his chain was properly admitted at 
defendant’s murder and armed robbery trial under Fla. Stat. § 90.803(2) as an excited utterance exception to the hearsay rule, 
because the victim’s statement was made if not immediately after the shooting, very shortly afterwards while the victim was 
under the stress of having just been shot. Torres-Arboledo v. State, 524 So. 2d 403, 1988 Fla. LEXIS 405 (Fla.), cert. denied, 
488 U.S. 901, 109 S. Ct. 250, 102 L. Ed. 2d 239, 1988 U.S. LEXIS 4420 (U.S. 1988).

Defendant’s wife’s statements to a police officer fell within the excited utterance exception to the hearsay rule under Fla. Stat. 
§ 90.803(2), where the wife made the statements immediately upon being notified of defendant’s accident, and the statements 
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were properly admitted at defendant’s trial for driving under the influence/manslaughter. Cox v. State, 473 So. 2d 778, 1985 
Fla. App. LEXIS 15190 (Fla. 2nd DCA 1985).

Three-year-old child victim’s statements to the victim’s mother upon defendant’s departure that defendant hurt her which were 
repeated an hour later were excited utterances properly admitted into evidence at trial. Jackson v. State, 419 So. 2d 394, 1982 
Fla. App. LEXIS 21542 (Fla. 4th DCA 1982).

Where respondent filed motion in limine seeking to exclude victim’s testimony concerning codefendant’s statement, the trial 
court granted the motion as hearsay, but as the excited utterance exception was not a new exception to the hearsay rule, but had 
always been one component of the loosely defined res gestae exception under Fla. Stat. § 90.803(2), the appellate court 
granted certiorari as to this point, quashing the order granting the motion in limine. State v. Johnson, 382 So. 2d 765, 1980 Fla. 
App. LEXIS 15862 (Fla. 2nd DCA 1980).

Evidence: Hearsay: Exceptions: Spontaneous Statements: Elements

Redacted recording of a 911 call containing the victim's identification of defendant as the person who threw a metal pipe at him 
while the victim was driving his truck was properly admitted as an excited utterance, as the event was a startling one, it was 
reasonable to infer that the two-minute interval of time between the pipe hitting the victim's truck and his call to 911 was 
sufficient only for decision driven by fear and instinct, rather than conscious deliberation, and the victim testified that he was 
frightened and unsure of defendant's intentions. Roop v. State, 228 So. 3d 633, 2017 Fla. App. LEXIS 13806 (Fla. 2nd DCA 
2017).

Trial court did not err by excluding the 911 call for failure to satisfy the excited utterance clause to the hearsay exception 
because of evidence that the call was fabricated. There was evidence that that defendant had contrived both the shooting (the 
startling event) and the 911 call (the out-of-court statement). Beckman v. State, 2017 Fla. App. LEXIS 12835 (Fla. 3rd DCA 
Sept. 6, 2017).

Had the issue been properly raised on appeal, it would not have been found that the trial court abused its discretion in denying 
defendant’s motion for new trial or in ruling that the victim's description to the deputy constituted an excited utterance because 
the deputy testified that when he arrived at the victim's house, the victim was “still shaken up from the incident” and that he 
was still under the stressor of being robbed. Livingston v. State, 219 So. 3d 911, 2017 Fla. App. LEXIS 4371 (Fla. 2nd DCA 
2017).

Statement qualified as an excited utterance when the declarant made the statement while observing defendant covered in blood, 
holding a knife-like object, and running around an office complex, there was little to no time for her to contrive or misrepresent 
what she observed, and she made the statement while under the excitement caused by her observations. 2017 Fla. LEXIS 1067.

Although the first victim's statement qualified as hearsay, his statement was properly admitted as it was an excited utterance 
because when he was interviewed at the hospital he appeared to be in pain; he was very emotional at times; and a reasonable 
person could conclude that he was still agitated and traumatized from the shooting. Rolle v. State, 215 So. 3d 75, 2016 Fla. 
App. LEXIS 15117 (Fla. 3rd DCA 2016).

Trial court did not err by allowing the recording of the 911 call in which the victim’s daughter related what her aunt told her 
that defendant had said, finding it was admissible as an excited utterance because the statement was made under the stress and 
excitement of the suspected death of the victim, after defendant called the aunt admitting his involvement with the victim's 
death, and was made close to the startling event.  Smith v. State, 186 So. 3d 1056, 2016 Fla. App. LEXIS 214 (Fla. 4th DCA 
2016).

Statement by an unknown witness was an excited utterance, as the statement was made very shortly after a shooting of multiple 
victims, the scene was still in chaos, and the officer described the witness as panicked and nervous. The fact that the officer 
asked “What happened?” before the statement did not convert it into one lacking the indicia of an excited utterance. Wyne v. 
State, 189 So. 3d 840, 2015 Fla. App. LEXIS 11408 (Fla. 4th DCA 2015).
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Defendant's conviction for possession of a firearm by a violent career criminal was proper because the statements at issue were 
admissible under the excited utterance exception to the hearsay rule and the trial court's ruling otherwise was an abuse of 
discretion. There was no evidence that the ex-girlfriend had sufficient time for reflection, and the evidence demonstrated that 
she was still in a state of panic as she related the events, which had occurred just minutes before, to the officer. Taylor v. State, 
146 So. 3d 113, 2014 Fla. App. LEXIS 13453 (Fla. 5th DCA 2014).

Testimony of a friend of a victim was inadmissible in a sexual battery trial as an excited utterance since the time between the 
incident and the time when the victim told the friend of the incident was unclear. Browne v. State, 132 So. 3d 312, 2014 Fla. 
App. LEXIS 585 (Fla. 4th DCA 2014).

Statements made by the victim to defendant during a phone conversation were admissible under the excited utterance exception 
in § 90.803(2), Fla. Stat. (2010) as defendant’s description of the victim’s verbal conduct as “crying, screaming, and upset” 
while alleging that the victim’s roommate had hurt her was sufficient to demonstrate that the victim was under the stress of the 
excitement caused by the fight with the roommate at the time of her call. Dixon v. State, 107 So. 3d 527, 2013 Fla. App. LEXIS 
2791 (Fla. 4th DCA 2013).

In a sexual battery case, hearsay statements of the complainant and her sister that years earlier, defendant had molested them 
when they were young children, were improperly admitted under § 90.802, Fla. Stat., as excited utterances because there was 
ample time for reflection before both of the statements were made. Powell v. State, 99 So. 3d 570, 2012 Fla. App. LEXIS 17889 
(Fla. 1st DCA 2012).

Admission of a statement to police given by defendant’s girlfriend, which was made immediately after the stress and 
excitement of the defendant’s attacks on the girlfriend and a neighbor, was proper as an excited utterance under Fla. Stat. § 
90.803(2), because the statement took place within 5 to 10 minutes of the police officer’s dispatch, and the officer found the 
girlfriend crying, bruised, and missing a tooth; the girlfriend clearly had been party to a startling event which could cause 
nervous excitement, without time for “reflective thought” to contrive or misrepresent. Lucas v. State, 67 So. 3d 332, 2011 Fla. 
App. LEXIS 11011 (Fla. 4th DCA 2011).

Defendant’s convictions for first-degree murder and leaving the scene of an accident resulting in death were appropriate 
because the 911 calls were made immediately after the crime, were not in response to the police investigation, and were made 
to request assistance. Accordingly, they qualified as excited utterances pursuant to Fla. Stat. § 90.803(2) and were properly 
admitted. Stanley v. State, 57 So. 3d 944, 2011 Fla. App. LEXIS 4362 (Fla. 4th DCA 2011), cert. denied, 565 U.S. 1127, 132 S. 
Ct. 1036, 181 L. Ed. 2d 763, 2012 U.S. LEXIS 138 (U.S. 2012).

Postconviction motion to vacate a defendant’s conviction of first-degree murder and death sentence was properly denied with 
regard to his claim that his trial counsel was ineffective for the failure to timely object to various hearsay statements admitted 
during trial with regard to the identification of the defendant by a child as the shooter and to the testimony of a witness that the 
same child was “smart” and “bright.” The statement identifying the defendant as the shooter qualified as an excited utterance, 
and trial counsel testified during the evidentiary hearing that he made a strategic decision to limit unnecessary objections to 
avoid irritating the jury during the course of the trial and the defendant failed to demonstrate prejudice because there was no 
reasonable probability that, had trial counsel objected, the results of the trial would have been impacted. Floyd v. State, 18 So. 
3d 432, 2009 Fla. LEXIS 860 (Fla. 2009).

In a burglary prosecution, the victim’s hearsay statement to an officer that defendant barged into her apartment when she 
opened the door was properly admitted to establish that his entry was nonconsensual. As the officer testified that she was 
crying and visibly upset, that she appeared to be under the stress of the event, and that he arrived four to five minutes after an 
emergency call was issued, the victim’s statement qualified as an excited utterance under Fla. Stat. § 90.803(2). Young v. 
State, 979 So. 2d 1097, 2008 Fla. App. LEXIS 5185 (Fla. 3rd DCA 2008).

911 call was a spontaneous statement under Fla. Stat. § 90.803(2) as it described or explained an event or condition made 
while the caller was perceiving the event or condition; the event described was that defendant was pounding on defendant’s 
door and trying to burn paperwork from a car involved in an accident. Vanevery v. State, 980 So. 2d 1105, 2008 Fla. App. 
LEXIS 1823 (Fla. 4th DCA 2008).
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As an alleged molestation victim had at least 45 minutes to reflect before describing the alleged assault to her mother, the 
mother’s testimony about her child’s statement was not admissible as an “excited utterance” under Fla. Stat. § 90.803(2). And 
as defendant’s conviction was premised entirely on the child’s credibility, which the mother’s testimony bolstered, the error 
was not harmless beyond a reasonable doubt. Pressley v. State, 968 So. 2d 1039, 2007 Fla. App. LEXIS 18796 (Fla. 5th DCA 
2007).

Trial court erred in admitting the testimony of a police officer regarding the statements the victim of a nonfatal shooting made 
to the officer during an investigation; the testimony could not be admitted as an excited utterance because the startling event 
occurred three hours before the statements were made and, more importantly, the victim had in fact misrepresented that she and 
defendant were the victims of a home invasion robbery when, in fact, she had been injured during an altercation with 
defendant. Walters v. State, 933 So. 2d 1229, 2006 Fla. App. LEXIS 11976 (Fla. 3rd DCA 2006).

On appeal from a conviction for attempted voluntary manslaughter, a witness did not actually see the shooting and under the 
circumstances it was hard to conclude that the statement was made before there was time for reflective thought; however, even 
if the evidence was erroneously admitted, it was harmless beyond a reasonable doubt, Fla. Stat. § 90.803(2). The victim 
testified in far greater detail regarding the incident and the witness’ testimony was cumulative to the victim’s much more 
detailed testimony. Monfiston v. State, 924 So. 2d 61, 2006 Fla. App. LEXIS 1886 (Fla. 4th DCA), modified, 924 So. 2d 61, 
2006 Fla. App. LEXIS 5323 (Fla. 4th DCA 2006).

Evidence: Hearsay: Exceptions: State of Mind: General Overview

Although the witness’s statement about a codefendant’s desire to find another man and instruct him to confess to being the 
driver may have been admissible as a statement of the codefendant’s then-existing mental state, and could have been 
interpreted as evidence that the codefendant was, in fact, the driver, the inmate did not explain how such evidence would have 
been helpful to his defense that, while he was in the car on the morning of the shooting, he was not the shooter. The inmate did 
not point to any evidence—available at the time of his trial—that would have supported an argument that the driver of the car 
was the shooter.  Blake v. State, 180 So. 3d 89, 2014 Fla. LEXIS 3544 (Fla. 2014), cert. denied, 136 S. Ct. 2020, 195 L. Ed. 2d 
226, 2016 U.S. LEXIS 3166 (U.S. 2016).

At defendant’s trial for two counts of masked robbery, the trial court erred by sustaining hearsay objections to out-of-court 
statements two men made just before the robbery to support the defense theory that they planned and committed the robbery 
together. The statements were admissible under the then-existing state of mind hearsay exception. Combs v. State, 133 So. 3d 
564, 2014 Fla. App. LEXIS 2023 (Fla. 2nd DCA 2014).

Defendant’s first-degree murder conviction was appropriate because the State needed to demonstrate that the victim had been 
murdered and a letter written by the victim five days before his disappearance fell within the state-of-mind hearsay exception 
under Fla. Stat. § 90.803(3)(a)(1) since it demonstrated that defendant wanted to reconcile with the mother of their child and 
wanted to be a father to his son. The letter would also explain the victim’s subsequent conduct in clandestinely meeting the 
mother at a motel room, corroborative of the testimony that it was there that he was ambushed by defendant. Wolfe v. State, 34 
So. 3d 227, 2010 Fla. App. LEXIS 6559 (Fla. 4th DCA 2010).

In a criminal mischief prosecution, a witness’s testimony regarding a statement made by the alleged victim—“There he is”—
was not offered to prove the truth of the matter asserted, i.e., that defendant was there. Instead, it was offered to prove the 
alleged victim’s state of mind—that he was looking for defendant—or to explain his swinging a bat at defendant, which was 
relevant to the defendant’s claim of self-defense. D.M.L. v. State, 976 So. 2d 670, 2008 Fla. App. LEXIS 3868 (Fla. 2nd DCA 
2008).

Because evidence of defendant’s intent was relevant to a Fla. Stat. § 800.04(7) charge of lewd or lascivious exhibition, 
pursuant to Fla. Stat. § 90.803(3)(a), lay testimony was relevant to explain defendant’s state of mind at the time of the offense; 
therefore, the trial court erred in excluding the evidence. Slicker v. State, 941 So. 2d 1191, 2006 Fla. App. LEXIS 17931 (Fla. 
2nd DCA 2006).

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R80-8F90-TX4N-G04J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R80-8F90-TX4N-G04J-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KFG-3C90-0039-419C-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5DRY-RJ41-F04F-R2Y1-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BHG-30F1-F07X-X48R-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5BHG-30F1-F07X-X48R-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YFH-GFH1-2RN4-400V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YFH-GFH1-2RN4-400V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S39-VXC0-TX4N-G0T7-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S39-VXC0-TX4N-G0T7-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CF3-D021-DXC8-00XJ-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4M6S-65R0-0039-412C-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4M6S-65R0-0039-412C-00000-00&context=


Page 81 of 138

Fla. Stat. § 90.803

Of the testimony challenged on appeal, the only statement arguably admissible under Fla. Stat. § 90.803(3) was a doctor’s 
statement that the doctor would have one of the doctors evaluate the patient as that statement would permit the inference that 
the doctor informed one of the doctors in his group, which, according to a cardiologist, who was being sued for malpractice, 
sent the doctor’s physician assistant to evaluate the patient. Dorsey v. Reddy, 931 So. 2d 259, 2006 Fla. App. LEXIS 10372 
(Fla. 5th DCA 2006).

In a murder prosecution, testimony that defendant’s roommate, a potential suspect, told the witness that he intended to go to 
North Carolina on the weekend that the murders were committed was improperly admitted under Fla. Stat. § 90.803(3)(a)2; as 
the only evidence that the declarant went to North Carolina was testimony that he returned home on Sunday and his hearsay 
statement to the roommate about taking a plane home, the gap between the intention and whether the act was in fact done was 
too great to support an inference that the declarant was in North Carolina at the time the of murders. Penalver v. State, 926 So. 
2d 1118, 2006 Fla. LEXIS 141 (Fla. 2006).

Statements made by a driver and a passenger minutes before they were killed in a fatal collision caused by defendant when she 
ran a red light were not admissible under the state of mind hearsay exception since neither the passenger’s nor the driver’s state 
of mind were at issue; the trial court thus properly excluded the testimony of a witness who heard the passenger tell the other 
driver, minutes before the accident, that the passenger wanted to make it home by a curfew deadline, to which the driver 
responded “alright, let’s go home then,” since, even if the passenger’s state of mind were at issue, the statement did not serve to 
describe the state of mind of the driver. Suarez v. State, 879 So. 2d 1251, 2004 Fla. App. LEXIS 6250 (Fla. 3rd DCA 2004).

Trial court’s admission of a murder victim’s hearsay statements was found to be error where the victim’s state of mind was not 
a material element of the crime, the statements were not relevant to any defense put forth by defendant, nor had defendant 
claimed self-defense, that the victim committed suicide, or that the death was accidental, additionally, there was no basis for 
introduction pursuant to Fla. Stat. § 90.803(3)(a)(2) where the statements did not prove or explain subsequent acts by the 
victim; however, the error was harmless where the statements were of little consequence due to more important witness 
testimony. Taylor v. State, 855 So. 2d 1, 2003 Fla. LEXIS 926 (Fla. 2003), cert. denied, 541 U.S. 905, 124 S. Ct. 1605, 158 L. 
Ed. 2d 248, 2004 U.S. LEXIS 1892 (U.S. 2004).

Murder victim’s statement that someone had threatened her life, which she did not appear to take seriously, was not admissible 
as a statement of then-existing mental, emotional, or physical condition under Fla. Stat. § 90.803(3). Grim v. State, 2002 Fla. 
LEXIS 1944 (Fla. Oct. 3, 2002), sub. op., 841 So. 2d 455, 2003 Fla. LEXIS 384 (Fla. 2003).

Trial court abused its discretion in refusing to allow defendant to testify that police officer told him that he would arrest him the 
next time he saw him on the street; statement went towards officer’s state of mind, was thus not hearsay, and was relevant to 
support entrapment defense. Everett v. State, 801 So. 2d 189, 2001 Fla. App. LEXIS 17125 (Fla. 4th DCA 2001).

The state of mind exception to the hearsay rule, Fla. Stat. § 90.803(3), allows the admission of a declarant’s statements to 
prove only the declarant’s state of mind or to explain or prove only the declarant’s subsequent conduct. Brooks v. State, 787 So. 
2d 765, 2001 Fla. LEXIS 624 (Fla. 2001).

Out-of-court statements made by codefendant evidencing codefendant’s motive, plan, and intent to kill his paramour and the 
paramour’s baby were not admissible under the state-of-mind exception to the hearsay rule, Fla. Stat. § 90.803(3), to prove 
defendant’s intent and motive. Brooks v. State, 787 So. 2d 765, 2001 Fla. LEXIS 624 (Fla. 2001).

Trial court erred in allowing the state to introduce in its case-in-chief statements made by the murder victim to her coworkers, 
along with an email sent by the victim to codefendant, evidencing the victim’s intent to travel to town with codefendant on the 
night of her murder; such evidence was not admissible under the state-of-mind exception to the hearsay rule, Fla. Stat. § 
90.803(3), to show defendant’s subsequent acts of driving to town with the victim. Brooks v. State, 787 So. 2d 765, 2001 Fla. 
LEXIS 624 (Fla. 2001).

Detective’s testimony that he perceived defendant to have been in fear during a pretrial photo line-up was the detective’s own 
observation of defendant’s fear, and fell within the hearsay exception contained in Fla. Stat. § 90.803(3)(a)(2); the testimony 
explained defendant’s then mental or emotional condition and his subsequent recantation at trial. Miller v. State, 780 So. 2d 
277, 2001 Fla. App. LEXIS 2481 (Fla. 3rd DCA 2001).
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Witnesses’ testimony about what the daughter of defendant’s girlfriend said in defendant’s presence was properly admitted at 
trial, because the daughter’s statements disclosed the context in which defendant made the admissible statement that the 
daughter did not have to kill the victim because defendant would do it for her; the testimony was directed toward the 
premeditation issue, and it was therefore pertinent to establish defendant’s motive in killing the victim and was admissible 
under the state of mind exception to the hearsay rule, contained in Fla. Stat. § 90.803(3). Morales v. State, 768 So. 2d 475, 
2000 Fla. App. LEXIS 9354 (Fla. 2nd DCA 2000).

Witness’s testimony that the victim told her that the victim’s husband had threatened to kill her was hearsay within hearsay and 
not admissible under the state-of-mind exception to the hearsay rule, Fla. Stat. § 90.803(3). Stoll v. State, 762 So. 2d 870, 2000 
Fla. LEXIS 1457 (Fla. 2000).

Inmate’s testimony that on the day before defendant escaped defendant told him he was going to escape from jail, get a 
shotgun, and kill the first person he saw who had a car, was properly admitted in a murder prosecution under the state-of-mind 
hearsay exception to explain subsequent conduct, Fla. Stat. § 90.803(3)(a)(2). Monlyn v. State, 705 So. 2d 1, 1997 Fla. LEXIS 
1520 (Fla. 1997).

Testimony by defendant as to her co-defendant’s statements that allegedly would have shown defendant’s state of mind was 
properly excluded as not covered under Fla. Stat. § 90.803(3) because defendant did not make the statements. Sandoval v. 
State, 689 So. 2d 1258, 1997 Fla. App. LEXIS 2489 (Fla. 3rd DCA 1997).

Rape victim’s statements at the time of the alleged rape should have been admitted during trial for sexual battery with physical 
force under the state of mind exception in accordance with Fla. Stat. § 90.803(3) where victim’s consent was a central issue; 
exclusion of her statements adversely affected defendant’s right to present evidence supporting his defense. Pacifico v. State, 
642 So. 2d 1178, 1994 Fla. App. LEXIS 9323 (Fla. 1st DCA 1994).

When the trial court excluded cross-examination as to defendant’s statements at and immediately after the shooting, pursuant to 
Fla. Stat. § 90.803(1), (2) and (3), it prevented defense counsel from presenting the complete picture of the circumstances of 
the shooting from the perspective of the prosecution’s witnesses. Alexander v. State, 627 So. 2d 35, 1993 Fla. App. LEXIS 
11514 (Fla. 1st DCA 1993).

It was not reversible error to permit the victim’s sister to testify about conversations with the victim regarding the fact that the 
victim was not having sexual intercourse in the week or so before the murder due to a yeast infection; such testimony was 
permissible under Fla. Stat. § 90.803(3) as offered to prove the victim’s state of mind and her conduct regarding sexual 
intercourse prior to her murder. Bedford v. State, 589 So. 2d 245, 1991 Fla. LEXIS 1743 (Fla. 1991), cert. denied, 503 U.S. 
1009, 112 S. Ct. 1773, 118 L. Ed. 2d 432, 1992 U.S. LEXIS 2608 (U.S. 1992).

Where defendant was charged with premeditated murder, his state of mind at the time of the murder was in issue; testimony 
that showed he was in a state of mental and emotional confusion and rebutted the state’s theory that he went to victim’s house 
with intent to kill her, which testimony also explained his motive for going to her house, was admissible under the Fla. Stat. § 
90.803(3)(a) state-of-mind exception to the hearsay rule. Downs v. State, 574 So. 2d 1095, 1991 Fla. LEXIS 89 (Fla. 1991).

Pursuant to Fla. Stat. § 90.803(3)(a)1, the trial court erred in admitting the testimony of several witnesses who testified to 
statements made by the victim at various times prior to his kidnapping and murder because those statements were inadmissible 
hearsay as they did not demonstrate the victim’s state of mind in connection with the kidnapping charges but merely indicated a 
generalized fear of someone later identified as the defendant. Selver v. State, 568 So. 2d 1331, 1990 Fla. App. LEXIS 8268 
(Fla. 4th DCA 1990).

Trial court erred in refusing to admit testimony as to the state of mind of the person who was at the homicide scene as the state-
of-mind exception to the hearsay rule permitted the admission of extrajudicial statements only if the declarant’s state of mind 
was at issue or to prove or explain the declarant’s subsequent conduct under Fla. Stat. § 90.803(3)(a); at trial, the person’s 
state of mind was not at issue, and his purported statements could not be used to prove defendant’s state of mind. Avila v. State, 
545 So. 2d 450, 1989 Fla. App. LEXIS 3522 (Fla. 3rd DCA 1989).
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In wife’s prosecution for the murder of her husband, the husband’s purported statements to a third party indicating that he was 
engaged in an extramarital affair and hoped to divorce his wife were not admissible under Fla. Stat. § 90.803(3)(a) to show the 
husband’s state of mind where there was no evidence that the husband feared his wife or that the wife knew of the statements. 
Kelley v. State, 543 So. 2d 286, 1989 Fla. App. LEXIS 2259 (Fla. 1st DCA 1989).

In a prosecution for murder in which the defendant alleged self-defense and that the victim was the aggressor, testimony 
regarding the victim’s demeanor and statements that tended to demonstrate his cheerful and pleasant demeanor were 
nevertheless inadmissible hearsay pursuant to Fla. Stat. § 90.803; because the testimony related to observations of the victim 
five hours prior to his death, it was not relevant to the issue of state of mind pursuant to the statute. Kingery v. State, 523 So. 2d 
1199, 1988 Fla. App. LEXIS 1333 (Fla. 1st DCA 1988).

Testimony of a witness that the slain ex-wife of the defendant had conveyed to the witness that she was afraid of the defendant 
was not admissible under Fla. Stat. § 90.803(3)(a)’s state of mind hearsay exception; the ex-wife’s state of mind was not at 
issue, and her statements to the witness could not be used to prove or explain the defendant’s state of mind. Correll v. State, 
523 So. 2d 562, 1988 Fla. LEXIS 2 (Fla.), cert. denied, 488 U.S. 871, 109 S. Ct. 183, 102 L. Ed. 2d 152, 1988 U.S. LEXIS 3666 
(U.S. 1988).

Defendants, convicted of murder, were deprived of a fair trial through the admission, pursuant to Fla. Stat. § 90.803(3), of a 
taped interview with one of the victims who had planned to testify against them. The tape did not fall within the state-of-mind 
hearsay exception because the declarant/victim’s state of mind was not an issue in the case, nor was the statement offered to 
prove or explain acts of subsequent conduct of the victim. Wells v. State, 492 So. 2d 712, 1986 Fla. App. LEXIS 8914 (Fla. 1st 
DCA 1986).

Hearsay statement by informant should have been admitted under Fla. Stat. § 90.803(3)(a)2, defendant had attempted to 
establish entrapment and offered statement of informant which indicated that informant was working for the police and 
intended to set up defendant; defendant should have reasonable latitude in presenting whatever facts and circumstances 
defendant claims constitute entrapment subject to the ordinary rules of evidence. Morris v. State, 487 So. 2d 291, 1986 Fla. 
LEXIS 3050 (Fla. 1986).

Testimony of the victim’s daughter established the victim’s state of mind because the victim’s mental state was at issue 
regarding the elements of the kidnapping which formed the basis for the state’s felony murder theory. Therefore, victim’s 
statements to her daughter just prior to her disappearance served to demonstrate that her state of mind at that time was not to 
voluntarily accompany defendant outside of Miami or to North Carolina. Peede v. State, 474 So. 2d 808, 1985 Fla. LEXIS 3667 
(Fla. 1985), cert. denied, 477 U.S. 909, 106 S. Ct. 3286, 91 L. Ed. 2d 575, 1986 U.S. LEXIS 2223 (U.S. 1986).

Appellate court reversed defendant’s conviction for manslaughter and remanded for a new trial where the State’s witnesses 
testified as to the victim’s purpose in visiting defendant and victim’s strategy regarding gaining entry to defendant’s apartment; 
the testimony concerning the victim’s state of mind was not admissible under the state of mind exception to the hearsay rule, 
Fla. Stat. § 90.803(3)(a), which allowed for the admission of qualifying extrajudicial statements only if the declarant’s state of 
mind or performance of an intended act was at issue, and in this case the victim’s state of mind constituted a collateral concern 
which which was of little consequence in determining the identity of her killer. Fleming v. State, 457 So. 2d 499, 1984 Fla. 
App. LEXIS 14771 (Fla. 2nd DCA 1984).

In a trusts and estates action, decedent’s former attorney was not entitled to an alleged inter vivos gift from decedent, which 
was a valuable historical letter held by the estate, because the gift was not proven by clear and satisfactory evidence; pursuant 
to Fla. Stat. § 90.803(3)(a), the evidence the personal representative sought to introduce, which bore directly on the issue of 
whether there was delivery with an intent to make a gift, was admissible as a hearsay exception. Ritter v. Shamas, 452 So. 2d 
1057, 1984 Fla. App. LEXIS 14072 (Fla. 3rd DCA 1984).

Defendant’s statement of his intention to kill a police officer contained sufficient probative value to draw the inference that the 
act was done, and was therefore properly admitted as an exception to the hearsay rule pursuant to Fla. Stat. § 90.803(3)(a)(2). 
Jones v. State, 440 So. 2d 570, 1983 Fla. LEXIS 3223 (Fla. 1983).
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Although widow was not incompetent to testify concerning decedent’s actions or nonverbal conduct in tearing up antenuptial 
agreement, it was clear that such testimony was being offered to prove an assertion on the part of decedent and was therefore, 
by definition, hearsay pursuant to Fla. Stat. § 90.801(1)(a); however, because the testimony that decedent destroyed the 
antenuptial agreement was obviously offered to prove decedent’s intent to abandon the agreement, such intent being an issue in 
the lawsuit, the testimony fell within the state of mind exception to the hearsay rule and was admissible pursuant to Fla. Stat. § 
90.803(3). Hulsh v. Hulsh, 431 So. 2d 658, 1983 Fla. App. LEXIS 19296 (Fla. 3rd DCA 1983).

Defendant’s first-degree murder conviction had to be remanded for a new trial because hearsay statements of the deceased 
victim, which tended to establish a motive for the alleged crime, were obviously offered to prove the state of mind or motive of 
defendant, a purpose for which the hearsay exception created by Fla. Stat. § 90.803(3)(a) did not apply. Bailey v. State, 419 
So. 2d 721, 1982 Fla. App. LEXIS 21101 (Fla. 1st DCA 1982).

In a widow’s action under the Federal Employers’ Liability Act, 45 U.S.C.S. § 51, the trial court erred when it refused to admit 
into evidence a suicide note left by the widow’s deceased husband, because as proof of the decedent’s then-existing state of 
mind, the note was an exception under Fla. Stat. § 90.803(3)(a) to the hearsay rule. Nelson v. Seaboard C. L. R. Co., 398 So. 
2d 980, 1981 Fla. App. LEXIS 19919 (Fla. 1st DCA 1981).

Evidence: Hearsay: Exceptions: State of Mind: Proof of Later Acts

In the trial of an employee’s claim for negligent security against a store, the trial court did not abuse its discretion in admitting 
a coworker’s testimony that the employee’s assailant asked at the store for the employee a few days prior to the assailant’s 
attack on the employee as this testimony was both relevant to the issue of foreseeability and admissible under Fla. Stat. § 
90.803(3) because it tended to prove the assailant’s subsequent action. L.B. v. Naked Truth III, Inc., 117 So. 3d 1114, 2012 Fla. 
App. LEXIS 1545 (Fla. 3rd DCA 2012).

Evidence: Hearsay: Exceptions: Statements Against Interest

Trial court erred in adjudicating a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the mother’s hearsay out-of-court statements to a child protective 
investigator and a police officer about prior domestic violence were not admissible against the father under § 90.803(18)(a)-
(c), Fla. Stat., because he did not make them, and he did not manifest an adoption or belief in them or authorize the mother to 
make them on his behalf. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 2010 Fla. App. 
LEXIS 9130 (Fla. 2nd DCA 2010).

Because a detective testified that the defendant’s address was provided to her by the defendant himself, the information a 
detective obtained was admissible. Pierre v. State, 990 So. 2d 565, 2008 Fla. App. LEXIS 10880 (Fla. 3rd DCA 2008).

Statement of accomplice made at trial that defendant told the accomplice that the woman that defendant strangled had stated, as 
she was being strangled, that she wanted her children was properly admitted into evidence; the statement was admissible even 
though it passed through two declarants, as each part of the statement—the woman’s statement to defendant and defendant’s 
statement to the accomplice—was admissible under a hearsay exception because the woman’s statement was admissible as an 
excited utterance and defendant’s statement to the accomplice was admissible as a party admission. Johnson v. State, 969 So. 
2d 938, 2007 Fla. LEXIS 1189 (Fla. 2007), cert. denied, 553 U.S. 1007, 128 S. Ct. 2056, 170 L. Ed. 2d 799, 2008 U.S. LEXIS 
3517 (U.S. 2008).

Defendant’s prior testimony was admissible against him at his retrial as an admission under Fla. Stat. § 90.803(18); the 
Harrison Rule was inapplicable since the testimony did not relate to a confession and Fla. R. Crim. P. 3.640(b) was 
inapplicable as it applies only to the testimony of witnesses, not a defendant. State v. Billie, 881 So. 2d 637, 2004 Fla. App. 
LEXIS 11722 (Fla. 3rd DCA 2004).

Where defendant, after being confronted by the victims’ brother, stated he was sorry and that he had been abused by his uncle 
in Cuba, the trial court did not abuse its discretion in admitting the statement related to defendant’s prior sexual abuse, which 
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he argued constituted irrelevant, immaterial, and improper character evidence, as the statement was an admission of guilt in 
regard to sexually abusing the victims. Perera v. State, 873 So. 2d 389, 2004 Fla. App. LEXIS 5219 (Fla. 3rd DCA 2004).

Trial court erred in admitting a letter written by the employee’s workers’ compensation counsel at the temporary injunction 
hearing because there was no showing that the harmful statement made by counsel was within the scope of the counsel’s 
agency. Price v. City of Boynton Beach, 847 So. 2d 1051, 2003 Fla. App. LEXIS 7957 (Fla. 4th DCA 2003).

Summary judgment dismissing hospital visitor’s personal injury case was not warranted where she testified at deposition that a 
hospital employee attributed her fall to excessive floor wax, because the employee’s statement was admissible as a party 
admission under Fla. Stat. § 90.803(18)(d) and established evidentiary basis for finding of negligence by the hospital. Troya v. 
Miami Beach Health Care Group, 780 So. 2d 228, 2001 Fla. App. LEXIS 1357 (Fla. 3rd DCA 2001).

In appellant’s challenge to a denial of unemployment benefits, the trial court erred when it determined that hearsay deposition 
testimony, which showed that a horse farm employee took commissions on the sale of a stallion to his employer, was legally 
insufficient to establish that employee was terminated for misconduct; the deposition testimony was independently admissible 
as an admission under Fla. Stat. § 90.803(18). Warner v. Reiss, 623 So. 2d 777, 1993 Fla. App. LEXIS 8471 (Fla. 1st DCA 
1993).

Lower court’s judgment in favor of plaintiff for the loss of the contents of a cargo container stolen from defendant’s premises, 
allegedly because of negligence, was reversed where the only evidence that the container was filled with valuable electronic 
equipment and had not been unloaded was plainly inadmissible hearsay as to what plaintiff’s manager had been told by one of 
her supervisors; testimony was not admissible as a “statement by an agent or servant,” pursuant to Fla. Stat. § 90.803(18)(d), 
because it had not been offered, as required by the statute, against the maker of the statement. Miami Free Zone Corp. v. 
Electronics Trade Ctr., 586 So. 2d 1279, 1991 Fla. App. LEXIS 13920 (Fla. 3rd DCA 1991).

Admission by health club employee after the victim’s purse was stolen that a similar incident had occurred the previous week 
was admissible as an admission against interest made by an agent of the health club under Fla. Stat. § 90.803(18)(d); refusal to 
admit such evidence was prejudicial error that required reversal of a judgment in favor of the health club. Wynne v. Exercise 
Centers of Southeast Florida, Inc., 548 So. 2d 704, 1989 Fla. App. LEXIS 4287 (Fla. 3rd DCA 1989).

Surreptitiously tape-recorded conversation, in which a co-defendant implicated defendant in a murder, was not admissible 
against defendant either as a statement against interest, Fla. Stat. § 90.804(2)(c), or as an admission by a coconspirator, Fla. 
Stat. § 90.803(18)(e), because such statements were expressly excluded by Fla. Stat. § 90.804(2)(c) and there was insufficient 
independent evidence of a conspiracy. Nelson v. State, 490 So. 2d 32, 1986 Fla. LEXIS 2064 (Fla. 1986).

Testimony in child dependency proceedings by third party that the father told her facts about the removal and commitment of 
two other children for neglect and venereal disease was admissible under Fla. Stat. § 90.803(18)(a), because it was offered 
against a party as his own statement. S.C. v. State, 471 So. 2d 1326, 1985 Fla. App. LEXIS 14867 (Fla. 1st DCA 1985).

Revocation of convict’s probation was proper, even though some of the evidence surrounding the offenses which led to the 
revocation came primarily from the convict’s own statements, because convict’s statements against interest constituted hearsay 
exceptions under Fla. Stat. § 90.803. Jones v. State, 423 So. 2d 513, 1982 Fla. App. LEXIS 21894 (Fla. 5th DCA 1982).

Evidence: Hearsay: Exceptions: Statements of Child Abuse

Trial court did not err in admitting the hearsay statements contained in the Child Protective Team video because it complied 
with the requirements of the statute and case law by holding a hearing outside of the jury's presence to determine whether the 
child victim’s statements were reliable and made specific findings of fact as to the basis for its ruling. While the child initially 
provided incorrect answers, she promised to tell the truth, she was only five years old, and the case specialist determined she 
appreciated the difference between truth and lies and her behavior with regard to the crayons was consistent with her age and 
was not unexpected. Cabrera v. State, 206 So. 3d 768, 2016 Fla. App. LEXIS 16645 (Fla. 1st DCA 2016).
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Prior to allowing the child sexual assault victim's hearsay statements, the statute and case law did not require the trial court to 
explain the seemingly nonsensical and nonresponsive answers the five-year-old gave, which, the case specialist testified could 
be expected from a child her age, or how those responses factored into its ruling. Cabrera v. State, 206 So. 3d 768, 2016 Fla. 
App. LEXIS 16645 (Fla. 1st DCA 2016).

In a sexual battery of a child while in a position of familial or custodial authority case, the trial court erred in failing to make 
findings that the child victim's hearsay statement was admissible because the only finding the court made was that the 
detective's questions and the victim's responses were sufficient to warrant admission, and the trial court did not specify any 
portions of the interview or otherwise explain its ruling; furthermore, the trial court's failure to make findings was not harmless 
error as the failure to evaluate the reliability of the victim's statement where there was some support that there had been 
fabrication created a reasonable possibility that the error affected the outcome of the trial. Platt v. State, 201 So. 3d 775, 2016 
Fla. App. LEXIS 14537 (Fla. 4th DCA 2016).

In a child sexual abuse case, the trial court properly admitted under Fla. Stat. § 90.803(23)(a) a nurse's testimony regarding the 
child's torn hymen, as the trial court did not use corroboration to conclude that the statements were reliable and because the 
child testified and was extensively cross-examined, defendant was not deprived of his Sixth Amendment right to confrontation. 
Granados v. State, 199 So. 3d 384, 2016 Fla. App. LEXIS 12457 (Fla. 4th DCA 2016).

Admission of testimony from a child protective investigator that included things that a six-year old child told her was error 
because the trial court failed to conduct an evidentiary hearing and make the findings required by this statute before the hearsay 
evidence could be admitted. A.G. v. Dep't of Children & Families, 193 So. 3d 1097, 2016 Fla. App. LEXIS 9599 (Fla. 4th DCA 
2016).

Where defendant was convicted for lewd molestation, the victims’ hearsay statements were properly admitted through the 
testimony of her parents. The trial court complied with this section and Townsend by making detailed findings of fact regarding 
the time, content, and circumstances surrounding the child hearsay statements. 2014 Fla. App. LEXIS 3463.

Trial court properly admitted a six-year-old child's hearsay statements about sexual abuse, as it considered the factors suggested 
by statute and case law, provided a detailed explanation of its reasoning, and appropriately assessed defendant's concern about 
the additional allegations involving a separate offender. Small v. State, 179 So. 3d 421, 2015 Fla. App. LEXIS 16919 (Fla. 1st 
DCA 2015).

Trial court erred by entering a domestic violence injunction against the father based on his daughter's allegations that he 
committed lewd acts in her presence, because the victim's videotaped interview was erroneously received and relied on by the 
trial court. The videotaped interview was not admissible under the “statement of child victim” exception to the hearsay rule, 
because the child did not testify and there was no corroborative evidence of the alleged abuse. T.B. v. R.B. (In re A.B.), 186 So. 
3d 544, 2015 Fla. App. LEXIS 3172 (Fla. 2nd DCA 2015).

Defendant’s convictionf or lewd or lascivious conduct upon, and lewd or lascivious exhibition in the presence of, a six year old 
girl under Fla. Stat. § 800.04(6) and (7) was improper because the record did not contain the required findings of fact, 
determinations of credibility, and specific ruling by the trial court on the admissibility of hearsay statements of the child victim, 
as required by Fla. Stat. § 90.803(23). Johnson v. State, 76 So. 3d 1124, 2012 Fla. App. LEXIS 40 (Fla. 1st DCA 2012).

Trial court properly admitted a child hearsay statement by the victim under Fla. Stat. § 90.803(23) because the trial court 
made all requisite findings of reliability under § 90.803(23) and set them out in detail. Elghomari v. State, 66 So. 3d 416, 2011 
Fla. App. LEXIS 12643 (Fla. 4th DCA 2011).

Trial court erred in adjudicating a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the trial court improperly admitted one of the children’s out-of-court 
statements to a child protective investigator that the father treated a daughter differently and that the mother and father argued 
and pushed furniture around the family home because the child did not testify at trial, and the Department of Children and 
Family Services did not satisfy the requirements of § 90.803(23), Fla. Stat. for the admission of the child’s statements as the 
out-of-court statements of a child victim. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 
2010 Fla. App. LEXIS 9130 (Fla. 2nd DCA 2010).
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Counsel was deficient in working on an inmate’s case for only 15 minutes before advising him to plead guilty to a felony 
charge of violating Fla. Stat. § 800.04(5)(a), which carried possible future civil commitment under the Jimmy Ryce Act, but 
the inmate was not prejudiced thereby because the state had significant evidence to show that the inmate molested his four-year 
old granddaughter, including the inmate’s written confession; statements of the child, which were admissible under Fla. Stat. § 
90.803(23); similar act evidence of the inmate’s molestation of his stepdaughters, which was admissible under Fla. Stat. § 
90.404(2)(b); and statements from the inmate’s wife that he had access and an opportunity to molest the granddaughter, which 
could be used to impeach the wife’s testimony under Fla. Stat. § 90.608(1) if the wife testified differently at trial. Gaedtke v. 
McNeil, 612 F. Supp. 2d 1209, 2009 U.S. Dist. LEXIS 29093 (M.D. Fla. 2009), aff'd, 369 Fed. Appx. 12, 2010 U.S. App. LEXIS 
4923 (11th Cir. Fla. 2010).

Evidence was insufficient to convict defendant of sexual battery and lewd or lascivious molestation of his son; although the 
son’s out-of-court statement accusing defendant of molesting him was admissible under Fla. Stat. § 90.803(23), the son 
recanted the statement during trial, and the remaining hearsay evidence could not be used to establish guilt. Johnson v. State, 1 
So. 3d 1164, 2009 Fla. App. LEXIS 557 (Fla. 1st DCA 2009).

Child’s pretrial statements were admitted as substantive evidence under the child victim hearsay exception, Fla. Stat. § 
90.803(23), after she recanted those statements during the trial. As this hearsay was insufficient in and of itself to convict, and 
the other evidence against defendant was scanty, defendant’s motion for judgment of acquittal should have been granted. 
Collier v. State, 982 So. 2d 1281, 2008 Fla. App. LEXIS 8280 (Fla. 1st DCA 2008).

Though defense counsel was deficient for not objecting to testimony from a mother about her child’s statements of sexual 
abuse by defendant, because the trial court had not made complete findings of the reliability of the hearsay as required by Fla. 
Stat. § 90.803(23)(a)(c), since defendant did not establish a reasonable probability that the outcome of the trial would have 
been different absent the ineffectiveness, he was not entitled to post-conviction relief. Diaz v. State, 980 So. 2d 1275, 2008 Fla. 
App. LEXIS 6846 (Fla. 4th DCA 2008).

That a sexual assault victim was 13 at the time of the trial did not preclude a finding that she was “unavailable” to testify under 
Fla. Stat. § 90.803(23) due to the mental or emotional harm that testifying could cause, because the statement admitted under 
§ 90.803(23) was made when she was 11. State v. Contreras, 979 So. 2d 896, 2008 Fla. LEXIS 373 (Fla. 2008).

Psychologist’s testimony that a child sexual assault victim suffered from psychological distress and debilitating anxiety, was 
depressed, blamed herself for defendant’s (her father’s) incarceration, and feared testifying, supported a finding that the child 
would suffer severe emotional or mental harm if required to testify and was thus “unavailable” within the meaning of Fla. Stat. 
§ 90.803(23). State v. Contreras, 979 So. 2d 896, 2008 Fla. LEXIS 373 (Fla. 2008).

Child sexual assault victim can be “unavailable” as a witness under Fla. Stat. § 90.803(23) and Crawford v. Washington, 541 
U.S. 36 (2004), due to the mental or emotional harm that testifying can cause. State v. Contreras, 979 So. 2d 896, 2008 Fla. 
LEXIS 373 (Fla. 2008).

Defendant’s conviction of attempted lewd and lascivious molestation was affirmed because defendant failed to preserve the 
issue of admission of hearsay statements by the grandfather of the victim, as required by Fla. Stat. § 924.051; his objection to 
the reliability of child-hearsay statements was not sufficient to preserve the specific issue, and the failure of a trial judge to 
make sufficient findings, as required by Fla. Stat. § 90.803(23), in and of itself, did not constitute fundamental error. Elwell v. 
State, 954 So. 2d 104, 2007 Fla. App. LEXIS 6089 (Fla. 2nd DCA 2007), dismissed, 979 So. 2d 956, 2008 Fla. LEXIS 556 
(Fla. 2008).

State’s failure to comply with the notice requirement contained in Fla. Stat. § 90.803(23) was not fatal to the admission of the 
victim’s statement in a juvenile adjudication of delinquency proceeding, as the juvenile failed to show that he was prejudiced 
by said failure, and he already knew the victim made the statement to a child protection team member. N.C. v. State, 947 So. 2d 
1201, 2007 Fla. App. LEXIS 821 (Fla. 1st DCA 2007).

Sexual battery adjudication entered against a juvenile was reversed, as the juvenile court’s failure to make specific findings to 
support its conclusion that the child victim’s statement was reliable, as required by Fla. Stat. § 90.803(23), was not harmless 
error. N.C. v. State, 947 So. 2d 1201, 2007 Fla. App. LEXIS 821 (Fla. 1st DCA 2007).
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Trial judge did not abuse his discretion in allowing three different witnesses to testify to the child’s hearsay statements, as the 
child testified, defendant received proper notice, and the trial judge specifically found that the statements were reliable; 
moreover, the trial judge did not abuse his discretion in finding the probative value of the statements was not substantially 
outweighed by the danger of presenting cumulative evidence. Moore v. State, 943 So. 2d 296, 2006 Fla. App. LEXIS 20304 
(Fla. 1st DCA 2006).

Because Fla. Stat. § 90.803(23) allowed the admission of a child victim’s hearsay statements, and because references to “a 
girl” and “rape charge” in defense counsel’s voir dire hypothetical questions were properly prohibited as referring to the facts 
of the case, defendant was properly convicted of sexual battery on a minor under the age of 12. Ferreiro v. State, 936 So. 2d 
1140, 2006 Fla. App. LEXIS 13677 (Fla. 3rd DCA 2006).

Because a child witness would be available at trial to defend or explain the child’s videotaped testimony, the Confrontation 
Clause did not bar admission of the statement; therefore, the trial court’s ruling that the hearsay statement was inadmissible 
represented a departure from the essential requirements of Fla. Stat. § 90.803(23). State v. Pinault, 933 So. 2d 1287, 2006 Fla. 
App. LEXIS 12851 (Fla. 4th DCA 2006).

In a prosecution for capital sexual battery under Fla. Stat. § 794.011(2), defendant’s confrontation rights were not violated by 
the trial court’s allowance of testimony by the unavailable child victim under both Fla. Stat. § 90.803(23) and Fla. Stat. § 
90.804, as defendant thoroughly cross-examined the child during a pretrial deposition held under Fla. R. Crim. P. 3.220. 
Corona v. State, 929 So. 2d 588, 2006 Fla. App. LEXIS 6205 (Fla. 5th DCA 2006), quashed, 64 So. 3d 1232, 2011 Fla. LEXIS 
1283 (Fla. 2011).

Where in state appeals and post-conviction relief proceedings under Fla. R. Crim. P. 3.850, petitioner inmate’s argument 
focused on the trial court’s alleged failure to comply with the requirements of Fla. Stat. § 90.803(23), which provided an 
exception to the hearsay rule in cases of child sex abuse cases, but the claim was presented as a state law issue only and he had 
not argued that he was deprived of a federal constitutional right during his state criminal proceedings or that his conviction was 
otherwise contrary to federal law, he had not satisfied the 28 U.S.C.S. § 2254 exhaustion requirement and habeas relief was 
denied. Hartge v. Crosby, 2005 U.S. Dist. LEXIS 36773 (M.D. Fla. Dec. 12, 2005), aff'd in part, vacated in part, 210 Fed. 
Appx. 940, 2006 U.S. App. LEXIS 30975 (11th Cir. Fla. 2006).

Trial court properly allowed the victim’s mother, the investigating officer, and the state attorney’s forensic interviewer to 
testify regarding statements the child victim made to them about the charged crimes, as the child’s testimony was videotaped 
and the court made an accurate determination of reliability which was supported by the record; further, the trial court acted 
within its discretion in rejecting defendant’s argument that the evidence should have been excluded under Fla. Stat. § 90.403, 
and even if there had been any error, it would have been harmless in view of defendant’s confession. Saffold v. State, 911 So. 
2d 255, 2005 Fla. App. LEXIS 15323 (Fla. 3rd DCA 2005).

Because defendant did not assert a Sixth Amendment challenge to the police officers’ testimonies relating to a child’s 
statements of sexual abuse, but, instead, raised a hearsay objection, defendant’s Crawford objection was not properly preserved 
for appellate review. Mencos v. State, 909 So. 2d 349, 2005 Fla. App. LEXIS 11072 (Fla. 4th DCA 2005).

Trial court’s order ruling that any testimonial statements made by child victim that met definition set forth in Fla. Stat. § 
90.803(22), and which were not otherwise admissible, were barred by Crawford v. Washington, 541 U.S. 36, 158 L. Ed. 2d 177, 
unless defendant or counsel was present and could cross-examine, was improper; Crawford merely required that a defendant 
have an opportunity at some point prior to trial to cross-examine the witness. State v. Causey, 898 So. 2d 1096, 2005 Fla. App. 
LEXIS 3937 (Fla. 5th DCA 2005).

Adjudication of delinquency on a charge of sexual abuse of a child under the age of 12 was affirmed even though the trial court 
failed to make appropriate Fla. Stat. § 90.803(23)(c) findings regarding the admissibility of child hearsay statements; the error 
was harmless as the record showed sufficient evidence to support the adjudication even without the admission of the hearsay 
statements. G.H. v. State, 896 So. 2d 833, 2005 Fla. App. LEXIS 1875 (Fla. 1st DCA 2005).

Where the only evidence that defendant committed fellatio on a child was the child’s videotaped hearsay statements, which 
were admitted under Fla. Stat. § 90.803(23) and which the child contradicted at trial, the evidence had been insufficient to 
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convict defendant of sexual battery involving a minor in violation of Fla. Stat. § 794.011(2)(a). Beber v. State, 887 So. 2d 
1248, 2004 Fla. LEXIS 1992 (Fla. 2004).

Admission of testimony from the victim’s parents regarding spontaneous statements made by the victim did not violate 
defendant’s federal constitutional confrontation rights because the statements were non-testimonial hearsay and the admission 
of the statements was proper under Fla. Stat. § 90.803. Herrera-Vega v. State, 888 So. 2d 66, 2004 Fla. App. LEXIS 15575 
(Fla. 5th DCA 2004).

Trial court did not err in admitting the statement a 13-year-old victim made to a police investigator when the victim was unable 
to testify in person because defendant had the opportunity to depose the victim under Fla. R. Crim. P. 3.190(j) but made no 
attempt to do so; defendant could have used the deposition to impeach the victim even if it could not have been used as 
substantive evidence. Blanton v. State, 880 So. 2d 798, 2004 Fla. App. LEXIS 11821 (Fla. 5th DCA 2004), reinstated, 2005 
Fla. LEXIS 1833 (Fla. Sept. 8, 2005), overruled in part, State v. Lopez, 974 So. 2d 340, 2008 Fla. LEXIS 1 (Fla. 2008).

Child’s statements to the caseworker and school teacher regarding sexual abuse by the father were reliable under Fla. Stat. § 
90.803(23)(a)(1), and thus, the hearsay statements were admissible in the adjudication of dependency hearing. D.W.G. v. Dep't 
of Children & Families, 833 So. 2d 238, 2002 Fla. App. LEXIS 19167 (Fla. 4th DCA 2002).

Trial court did not fundamentally err when it failed to make specific findings of reliability of hearsay by child victim in sexual 
battery case, and any error was waived on appeal because defense counsel communicated to the trial court his acceptance of the 
procedure employed. Hanks v. State, 786 So. 2d 634, 2001 Fla. App. LEXIS 6607 (Fla. 1st DCA 2001).

Hearsay statements made by the same child to the same therapist who testified as to the original declarations, the therapist’s 
subjective belief in the veracity of the hearsay statements, and the father’s anger at and refusal to cooperate with the 
Department of Children and Families were not “other” corroborating evidence within the meaning of Fla. Stat. § 
90.803(23)(a)2.b; thus it was error to admit the child’s statements to a therapist that her father played a sexual game with her. 
R.U. v. Department of Children & Families, 777 So. 2d 1153, 2001 Fla. App. LEXIS 1356 (Fla. 4th DCA 2001).

Defendant’s admission that he was momentarily alone with a child in a closet was insufficient corraborative evidence under 
Fla. Stat. § 90.803(23), to allow admission into evidence of the child’s hearsay statements in sexual abuse trial. Ghelichkhani 
v. State, 765 So. 2d 185, 2000 Fla. App. LEXIS 9000 (Fla. 4th DCA 2000).

In evaluating hearsay statements made by a child under 12 in a sexual abuse case, Fla. Stat. § 90.803(23), requires that the 
trial judge first determine whether the hearsay statement is reliable and from a trustworthy source without regard to 
corroborating evidence; if the answer is yes, then the trial judge must determine whether other corroborating evidence is 
present. Thomas v. State, 760 So. 2d 1138, 2000 Fla. App. LEXIS 8513 (Fla. 5th DCA 2000).

Fla. Stat. § 90.803(23) is an exception to the hearsay rule which permits the introduction of hearsay statements of a child 
victim of abuse when the trial court conducts a preliminary hearing outside of the presence of the jury and determines that the 
statements are reliable and either the child testifies, or the child is unavailable as a witness and there is other corroborative 
evidence of the abuse. Doe v. Broward County Sch. Bd., 744 So. 2d 1068, 1999 Fla. App. LEXIS 12529 (Fla. 4th DCA 1999).

Fla. Stat. § 90.803(23) does not preempt all other hearsay exceptions when the out-of-court statements are made by a child 
victim of abuse. Doe v. Broward County Sch. Bd., 744 So. 2d 1068, 1999 Fla. App. LEXIS 12529 (Fla. 4th DCA 1999).

Child’s hearsay statements that she was sexually abused were inadmissible because certain corroborating evidence was 
insufficient to comply with the requirements of Fla. Stat. § 90.803(23) where there were no witnesses to the alleged incident 
and no physical findings to support that the abuse occurred, and other testimony was insufficient to establish corroborative 
evidence that the incident or offense did, in fact, occur. Doe v. Broward County Sch. Bd., 744 So. 2d 1068, 1999 Fla. App. 
LEXIS 12529 (Fla. 4th DCA 1999).

Because a child victim’s deposition that she was sexually assaulted was not videotaped in compliance with Fla. Stat. § 92.53, 
the out-of-court statements were not admissible as the equivalent of testimony in open court pursuant to Fla. Stat. § 
90.803(23) where no motion was filed requesting that the trial court videotape the child’s testimony pursuant to Fla. Stat. § 
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92.53, and there was no notice to the opposing parties that the child’s guardian would seek to use the videotaped testimony in 
lieu of the child’s actual testimony. Doe v. Broward County Sch. Bd., 744 So. 2d 1068, 1999 Fla. App. LEXIS 12529 (Fla. 4th 
DCA 1999).

In a proceeding where the trial court declared a person’s stepchildren dependent, based on the its finding that he sexually 
abused two of his five stepchildren, although it was error to allow prior inconsistent statements from one of the children, who 
was over 11 years of age, as substantive evidence under Fla. Stat. § 90.803(23), the trial court could have based its decision on 
the child’s demeanor and chose to believe her when she described the sexual abuse and disbelieve her when she recanted. E.B. 
v. Department of Children & Family Servs., 733 So. 2d 1145, 1999 Fla. App. LEXIS 7879 (Fla. 3rd DCA 1999).

Although a trial court may disagree with Fla. Stat. § 90.803(23) and believe that the eleven-year-old age limit creates an 
“absurdity,” it is still bound to follow the statute; any amendments to Fla. Stat. § 90.803(23) must be made by the legislature, 
not the judiciary. E.B. v. Department of Children & Family Servs., 733 So. 2d 1145, 1999 Fla. App. LEXIS 7879 (Fla. 3rd DCA 
1999).

Defendant’s conviction of a lewd, lascivious or indecent act upon a child was reversed on appeal where the trial court relied 
upon the out-of-court statements of a child victim to satisfy the “other corroborative evidence” requirement of Fla. Stat. § 
90.803(23)(a)2b. Delacruz v. State, 734 So. 2d 1116, 1999 Fla. App. LEXIS 5936 (Fla. 1st DCA 1999).

Nothing in Fla. Stat. § 90.803(23)(a)2b, requires the State to present the “other corroborative evidence of the abuse of 
offense” at trial. The statute only requires that the trial court find that there is such evidence. Delacruz v. State, 734 So. 2d 
1116, 1999 Fla. App. LEXIS 5936 (Fla. 1st DCA 1999).

For purposes of Fla. Stat. § 90.803(23)(a)2b, the trial court is the fact finder. Delacruz v. State, 734 So. 2d 1116, 1999 Fla. 
App. LEXIS 5936 (Fla. 1st DCA 1999).

Out-of-court statements of an alleged child victim may not be used to satisfy the “other corroborative evidence” requirement of 
Fla. Stat. § 90.803(23)(a)2b. Delacruz v. State, 734 So. 2d 1116, 1999 Fla. App. LEXIS 5936 (Fla. 1st DCA 1999).

Testimony of child sexual abuse victim was inadmissible under Fla. Stat. § 90.803(23) because her testimony was essentially 
uncommunicative and failed to establish that she understood what it meant to tell the truth; out-of-court statements of the 
alleged child victim could not be used to satisfy the “other corroborative evidence” requirement of § 90.803(23)(a)2b. 
Delacruz v. State, 734 So. 2d 1116, 1999 Fla. App. LEXIS 5936 (Fla. 1st DCA 1999).

Use of similar fact evidence at trial as corroborative for purposes of Fla. Stat. § 90.803(23)(a) is subject to review under an 
abuse of discretion standard. Jones v. State, 728 So. 2d 788, 1999 Fla. App. LEXIS 2198 (Fla. 1st DCA 1999).

Similar fact evidence of other crimes, wrongs, or acts can be used to corroborate the out-of-court statements of a child victim, 
as required by Fla. Stat. § 90.803(23), when the child is unavailable to testify at trial. Jones v. State, 728 So. 2d 788, 1999 Fla. 
App. LEXIS 2198 (Fla. 1st DCA 1999).

Under Fla. Stat. § 90.803(23), similar fact evidence of other crimes, wrongs, or acts is admissible at trial to corroborate the 
testimony of a child victim in criminal sexual battery prosecutions. Jones v. State, 728 So. 2d 788, 1999 Fla. App. LEXIS 2198 
(Fla. 1st DCA 1999).

Under Fla. Stat. § 90.803(23)(a), a child victim’s out-of-court statements were properly admitted where the trial judge 
determined that the hearsay statements were reliable and from a trustworthy source and where other corroborating evidence 
was present. Jones v. State, 728 So. 2d 788, 1999 Fla. App. LEXIS 2198 (Fla. 1st DCA 1999).

Where expert testimony of counselor specializing in child abuse was admitted solely as to what the victim told the counselor, it 
did not meet the requirements of Fla. Stat. § 90.803(23)(a), which provides for a hearsay exception to allow trustworthy and 
reliable statements from a child sexual abuse victim to be admitted if the court finds in a hearing conducted outside the 
presence of the jury that the time, content, and circumstances of the statement provides sufficient safeguards of reliability. 
Griffith v. State, 723 So. 2d 860, 1998 Fla. App. LEXIS 15001 (Fla. 1st DCA 1998).
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Where the trial court admitted out-of-court statements of the child victim of a capital sexual battery and lewd and lascivious 
acts without making sufficient findings of fact to establish the reliability of the statements, the defendant’s conviction and 
sentence were reversed because Fla. Stat. § 90.803(23)(c) expressly required that the trial court make specific findings of fact 
on the record as to the basis for its ruling with regard to the admissibility of child hearsay statements, and the failure to make 
specific findings not only ignored the clear directive of the statute, but also implicated the defendant’s constitutional right to 
confrontation. Estopinan v. State, 710 So. 2d 994, 1998 Fla. App. LEXIS 3155 (Fla. 2nd DCA 1998).

Because the trial court addressed the relative period of time in which out-of-court statements of a child victim were made, as 
well as the clarity, consistency, and experience of the interviewers, written findings were sufficient to support admissibility 
under Fla. Stat. § 90.803(23). M.H. v. Department of Health & Rehabilitative Servs., 703 So. 2d 1195, 1997 Fla. App. LEXIS 
14480 (Fla. 1st DCA 1997).

Before a child victim’s hearsay statement is admitted into evidence under Fla. Stat. § 90.803(23), the court considers the 
following factors: whether the statement was spontaneous, whether the statement was made at the first available opportunity 
following the alleged incident, whether the statement was elicited in response to questions from adults, the mental state of the 
child when the abuse was reported, whether the statement consisted of a child-like description of the act, whether the child used 
terminology unexpected of a child of similar age, the motive or lack thereof to fabricate the statement, the ability of the child to 
distinguish between reality and fantasy, the vagueness of the accusations, the possibility of any improper influence on the child 
by participants involved in a domestic dispute, and contradictions in the accusation. Department of Health & Rehabilitative 
Servs. v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

Under Fla. Stat. § 90.803(23), the legislature’s omission of a consistency requirement between a child victim’s out-of-court 
statements and trial testimony was presumed to have been intentional where a literal interpretation of the statute without a 
consistency requirement did not lead to an unreasonable or ridiculous conclusion. Department of Health & Rehabilitative 
Servs. v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

Purpose of Fla. Stat. § 90.803(23) is to establish special protections for child victims in the judicial system and to expand the 
medical diagnosis and treatment and excited utterance hearsay exceptions in order to include an exception for statements of 
child abuse victims. Department of Health & Rehabilitative Servs. v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

In a dependency hearing, a child victim’s unsworn statement that identified her stepfather as the person who sexually abused 
her should have been admitted into evidence under Fla. Stat. § 90.803(23) even though it conflicted with the child’s hearing 
testimony because the prior inconsistent statement satisfied the statute’s stringent reliability safeguards. Department of Health 
& Rehabilitative Servs. v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

Fla. Stat. § 90.803(23) permits the admission into evidence of certain out-of-court statements of a child crime victim without 
the necessity that those statements be consistent with the child’s trial testimony. Department of Health & Rehabilitative Servs. 
v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

Trial court erred in failing to recite facts, as required by Fla. Stat. § 90.803(23)(c), to support the conclusion that the alleged 
child victim had a development age of 11 or less at the time of the incident before admitting an out-of-court statement by 
alleged victim. Mathis v. State, 682 So. 2d 175, 1996 Fla. App. LEXIS 10378 (Fla. 1st DCA 1996).

Defendant’s claim under Fla. R. Crim. P. 3.850 was facially meritorious, because it alleged that counsel rendered ineffective 
assistance by failing to object to a child victim’s hearsay statements, and the record indicated that counsel in fact had waived a 
hearing to determine the reliability of the statements under Fla. Stat. § 90.803(23). Johnson v. State, 679 So. 2d 49, 1996 Fla. 
App. LEXIS 9133 (Fla. 1st DCA 1996).

Trial court did not err in admitting hearsay statements that mirrored a child sexual abuse victim’s in-court testimony because 
whether to admit the evidence was well within the judge’s discretion under Fla. Stat. § 90.803(23). Rowland v. State, 680 So. 
2d 502, 1996 Fla. App. LEXIS 4055 (Fla. 1st DCA 1996).
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Court’s failure to set forth on the record the required findings of fact that hearsay statements made by a child victim of sexual 
abuse are trustworthy and reliable precludes their admission and constitutes reversible error if the statements are admitted 
without complying with the statute. A.E. v. State, 668 So. 2d 704, 1996 Fla. App. LEXIS 1754 (Fla. 5th DCA 1996).

At a juvenile’s delinquency hearing on charges of capital sexual battery of a five-year-old child, the court erred in admitting the 
testimony of three witness regarding hearsay statements made by the alleged child victim as to the juvenile’s identification as 
the perpetrator and his alleged penile penetration because the court failed to set forth on the record the required findings of fact 
showing that the statements were trustworthy and reliable. A.E. v. State, 668 So. 2d 704, 1996 Fla. App. LEXIS 1754 (Fla. 5th 
DCA 1996).

Trial court erred in failing to set forth proper findings of fact as required by Fla. Stat. § 90.803.(23)(c) where the State sought 
to introduce witness testimony regarding out-of-court statements made by a child sexual abuse victim and where the trial court 
did not specifically rule on defense counsel’s objections to such testimony, but instead, after each objection, directed the 
prosecutor to continue questioning the witness. A.E. v. State, 668 So. 2d 704, 1996 Fla. App. LEXIS 1754 (Fla. 5th DCA 1996).

Prior inconsistent statements made by a child who recanted her accusation of defendant at his trial for lewd, lascivious, or 
indecent assault on the child and sexual battery, which statements were admissible pursuant to Fla. Stat. § 90.803(23), were 
insufficient standing alone to convict defendant. State v. Green, 667 So. 2d 756, 1995 Fla. LEXIS 2040 (Fla. 1995), overruled,  
Beber v. State, 853 So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Prior inconsistent statement of an alleged victim of child sexual abuse was admissible under Fla. Stat. § 90.803(23), but, even 
though repeated on multiple occasions, was insufficient, in and of itself, to sustain a conviction for sexual assault and battery on 
a child. State v. Green, 667 So. 2d 756, 1995 Fla. LEXIS 2040 (Fla. 1995), overruled,  Beber v. State, 853 So. 2d 576, 2003 
Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Fla. Stat. § 90.803(23)(a), permitting the introduction in a sexual battery case of hearsay statements by a victim whose 
physical, mental, emotional, or developmental age is 11 or less, is not unconstitutionally vague because the terms have 
accepted meanings in psychology, Florida jurisprudence, and outside the field of psychology. State v. Campbell, 664 So. 2d 
1085, 1995 Fla. App. LEXIS 12618 (Fla. 5th DCA 1995).

Hearsay statements of a child complainant to a sexual battery were properly admitted because Fla. Stat. § 90.803(23) did not 
require that the witness be qualified as an expert witness in psychology or child sexual abuse and thus a lay witness could 
testify to such hearsay statements. Ogden v. State, 658 So. 2d 621, 1995 Fla. App. LEXIS 7749 (Fla. 3rd DCA 1995), cert. 
denied, 519 U.S. 825, 117 S. Ct. 87, 136 L. Ed. 2d 43, 1996 U.S. LEXIS 4867 (U.S. 1996).

Defendant’s conviction of lewd and lascivious assault upon a child was reversed where it was based upon hearsay statements 
by a child found incompetent to testify and where there was no determination of the reliability of the child’s statements and no 
corroborating evidence. Anderson v. State, 655 So. 2d 1118, 1995 Fla. LEXIS 798 (Fla. 1995).

Other factors which may be appropriate for Fla. Stat. § 90.803(23)(a)1 consideration include, but are not limited to, a 
consideration of the statement’s spontaneity; whether the statement was made at the first available opportunity following the 
alleged incident; whether the statement was elicited in response to questions from adults; the mental state of the child when the 
abuse was reported; whether the statement consisted of a child-like description of the act; whether the child used terminology 
unexpected of a child of similar age; the motive or lack thereof to fabricate the statement; the ability of the child to distinguish 
between reality and fantasy; the vagueness of the accusations; the possibility of any improper influence on the child by 
participants involved in a domestic dispute; and contradictions in the accusation. Kertell v. State, 649 So. 2d 892, 1995 Fla. 
App. LEXIS 468 (Fla. 2nd DCA 1995).

Admission of child hearsay into evidence in a delinquency proceeding alleging a lewd and lascivious act with a young child 
was not error because the trial court considered the correct statutory factors, a determination of competency was not required 
because the child was unavailable to testify at trial, and the child’s statements had sufficient indicia of reliability to be admitted, 
notwithstanding the child’s lack of competence. P.D. v. State, 666 So. 2d 968, 1996 Fla. App. LEXIS 112 (Fla. 3rd DCA 1995).
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Although the trial court was proceeding on the premise that the child victim was not competent at the pertinent times, the court 
nonetheless found that the child hearsay statements had sufficient indicia of reliability to be admitted under the statute, 
notwithstanding the child’s lack of competence; thus the trial court did not err by admitting into evidence child hearsay 
pursuant to Fla. Stat. § 90.803(23). P.D. v. State, 666 So. 2d 968, 1996 Fla. App. LEXIS 112 (Fla. 3rd DCA 1995).

Hearsay testimony about an abused child’s statements regarding the act of abuse or the identity of the abuser, regardless of who 
is testifying, may be admitted only after its reliability has been tested in accordance with Fla. Stat. § 90.803(23). Hill v. State, 
643 So. 2d 653, 1994 Fla. App. LEXIS 9483 (Fla. 2nd DCA 1994).

Where defendant failed to preserve the issue of whether a child’s prior inconsistent statements, which were admitted as 
substantive evidence pursuant to Fla. Stat. § 90.803(23), were sufficient to support defendant’s conviction for lewd and 
lascivious assault on a child, defendant was entitled to a post-conviction hearing to determine whether trial counsel’s failure to 
preserve that issue constituted ineffective assistance of counsel. Sapio v. State, 643 So. 2d 68, 1994 Fla. App. LEXIS 9386 (Fla. 
5th DCA 1994).

In a capital sexual battery case, the child victim’s hearsay statements were properly admitted pursuant to Fla. Stat. § 
90.803(23); the methods used to obtain the statements provided sufficient safeguards of reliability; even though the statements 
were made in stressful environments in response to questions asked by adults. State v. Grego, 648 So. 2d 743, 1994 Fla. App. 
LEXIS 8540 (Fla. 2nd DCA 1994).

Child’s statements to physician regarding how she had been sexually assaulted were admissible pursuant to Fla. Stat. § 
90.803(4) since those statements were reasonably pertinent to the physician’s diagnosis or treatment. Lages v. State, 640 So. 2d 
151, 1994 Fla. App. LEXIS 7495 (Fla. 2nd DCA 1994).

Trial court was required by Fla. Stat. § 90.803(23) to conduct a hearing to determine whether a child’s hearsay statements of 
sexual abuse were reliable, and had to place on the record specific findings that indicated the basis for determining the 
reliability of the statements. Zmijewski v. B'nai Torah Congregation, 639 So. 2d 1022, 1994 Fla. App. LEXIS 6542 (Fla. 4th 
DCA 1994).

It was reversible error to allow detective to testify to child victim’s hearsay statements pertaining to sexual abuse where the 
state failed to file a notice of intent to introduce the hearsay as required under Fla. Stat. § 90.803(23)(b); in addition, the trial 
court made no specific findings of fact regarding the reliability of the statements as required by Fla. Stat. § 90.803(23)(c). 
Bertram v. State, 637 So. 2d 258, 1994 Fla. App. LEXIS 4325 (Fla. 2nd DCA 1994).

Trial court’s findings did not satisfy the requirements of Fla. Stat. § 90.803(23) where the trial court merely recited the 
boilerplate language of the statute; absent the specific findings of reliability mandated by the statute for admitting the hearsay 
statements of the child, defendant’s constitutional right to confrontation was violated. Hopkins v. State, 632 So. 2d 1372, 1994 
Fla. LEXIS 42 (Fla. 1994).

Trial court improperly permitted the child victim’s doctor to testify about what the victim had told him about the defendant’s 
sexual abuse; the victim’s statements were not admissible under Fla. Stat. § 90.803(23) because they were not pertinent to 
diagnosis or treatment. Escoto v. State, 624 So. 2d 836, 1993 Fla. App. LEXIS 9825 (Fla. 5th DCA 1993).

Statement made by child victim to investigator of alleged sexual abuse was inadmissible hearsay, and did not come under the 
child-victim hearsay exception, because the state did not notify defendant ten days prior to trial of its intended use under Fla. 
Stat. § 90.803(23)(b), nor did the trial court conduct a hearing or make findings required by the statute under 90.803(23)(a). 
T.S. v. State, 623 So. 2d 603, 1993 Fla. App. LEXIS 8772 (Fla. 2nd DCA 1993).

In light of legislative history rejecting the expansion of the medical diagnosis and treatment in Fla. Stat. § 90.803(4), the 
Supreme Court of Florida rejects the adoption into Florida law of United States v. Renville, 779 F.2d 430 (8th Cir. 1985), in 
which the court permitted a physician to testify, as statements “reasonably pertinent” to diagnosis or treatment, regarding 
statements of an eleven-year-old child that identified her stepfather as her sexual assailant. Such statements are controlled by 
Fla. Stat. § 90.803(23), which provides for such safeguards as a hearing out of the jury’s presence to assure reliability of the 
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statements and special notice of the intent to use the statements. State v. Jones, 625 So. 2d 821, 1993 Fla. LEXIS 1344 (Fla. 
1993).

Fact that child testified to instances of abuse precluded admission of hearsay statements to two teachers, an examining doctor, a 
detective and an investigator under Fla. Stat. § 90.803(23), where such relevant evidence was needless presentation of 
cumulative evidence, and did not constitute reversible error. Pallay v. Pallay, 605 So. 2d 582, 1992 Fla. App. LEXIS 10237 
(Fla. 4th DCA 1992).

Trial court properly admitted the child victim’s hearsay statements under Fla. Stat. § 90.803(23) after first holding a hearing 
and making the required determination, based on substantial, competent evidence, that the child victim was unavailable to 
testify because participation would have resulted in a substantial likelihood of severe emotional or mental harm to the child. 
Pagan v. State, 599 So. 2d 744, 1992 Fla. App. LEXIS 6016 (Fla. 3rd DCA 1992).

A child victim’s hearsay statement, which qualifies as a statutory hearsay exception under Fla. Stat. § 90.803(23), may be 
admissible in evidence when the child is able to testify fully at trial notwithstanding its characterization as a prior consistent 
statement. Pardo v. State, 596 So. 2d 665, 1992 Fla. LEXIS 658 (Fla. 1992).

Admitting the child victim’s hearsay statements pursuant to Fla. Stat. § 90.803(23) was not error where the material 
allegations of the offense were proven by the child’s testimony, and supported by the testimony of others. Tinson v. State, 594 
So. 2d 334, 1992 Fla. App. LEXIS 1889 (Fla. 1st DCA 1992).

Fla. Stat. § 90.803(23) requires that at least one hearsay witness be permitted to testify once the statutory prerequisites are 
met, a trial court may exclude successive hearsay witnesses whose testimony of prior consistent statements merely bolsters and 
adds credence to the child victim’s testimony. Perry v. State, 593 So. 2d 620, 1992 Fla. App. LEXIS 1630 (Fla. 2nd DCA 
1992).

Trial court’s order that admitted children’s hearsay statements in an action that determined that the children were dependent 
was improper because the statements made by the children did not meet the prerequisites for admissibility established by Fla. 
Stat. § 90.803(23). Rowan v. Department of Health & Rehabilitative Services, 588 So. 2d 1018, 1991 Fla. App. LEXIS 10484 
(Fla. 5th DCA 1991).

Hearsay testimony of child victims was admissible in prosecution for sexual battery under Fla. Stat. § 90.803(23) because the 
trial court made extensive findings of reliability. Jenkins v. State, 586 So. 2d 1334, 1991 Fla. App. LEXIS 13923 (Fla. 3rd DCA 
1991).

Defendant’s conviction for aggravated assault was necessarily reversed where defendant’s son’s deposition was erroneously 
admitted under the hearsay exception for statements of a child victim of sexual abuse under Fla. Stat. § 90.803(23); the 
offense in question did not involve sexual abuse and the statute applied only to statements of a victim describing the abuse and 
did not apply to the child’s statements describing defendant’s assault on the child’s mother. Bryant v. State, 586 So. 2d 1269, 
1991 Fla. App. LEXIS 9848 (Fla. 1st DCA 1991).

In adversary preliminary hearing, trial court erred in finding probable cause for a charge of sexual battery because child victims 
were unavailable as witnesses and there was no other evidence corroborating the hearsay testimony of two witnesses who 
testified about the statements made to them by the victims. Stephenson v. Rice, 574 So. 2d 286, 1991 Fla. App. LEXIS 1100 
(Fla. 2nd DCA 1991).

Appeal of a mother convicted of the sexual battery, aggravated battery and child abuse of her two-year-old daughter was denied 
on the point that the statements by the minor brother, a four-year-old, were inadmissible because they were brought before the 
court in the form of hearsay testimony allowable under Fla. Stat. § 90.803(23), which allowed a hearsay exception for 
statements of child victims of sexual abuse on the basis that a minor who suffered abuse and a minor who was in the presence 
of abuse both were victims that warranted protection from judicial proceedings because of their age. Russell v. State, 572 So. 2d 
940, 1990 Fla. App. LEXIS 8998 (Fla. 5th DCA 1990), overruled,  State v. Dupree, 656 So. 2d 430, 1995 Fla. LEXIS 535 (Fla. 
1995).
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Trial court did not err in using hearsay statements of child victims pursuant to Fla. Stat. § 90.803(23) without determining the 
reliability of statements made by the child victims because the statute did not require that the specific findings of fact reflect a 
balance of indicia of unreliability with indicia of reliability; trial court had satisfied itself that the nature and duration of the 
abuse, the opportunity defendant had to be around the children, and the fact that some of the allegations were confirmed by 
eyewitnesses reinforced the reliability of the child victims’ statements. Davis v. State, 569 So. 2d 1317, 1990 Fla. App. LEXIS 
8589 (Fla. 1st DCA 1990).

Trial court erred in admitting a child/victim’s out-of-court statements because it failed to make specific finding of fact on the 
record as to the basis of the ruling, as required by Fla. Stat. § 90.803(23). Lacue v. State, 562 So. 2d 388, 1990 Fla. App. 
LEXIS 3908 (Fla. 4th DCA 1990).

Defendant was improperly convicted for digital battery of a child under 12 years of age, because the victim’s prior unsworn, 
uncorroborated, and inconsistent statements were insufficient to sustain the conviction, and the trial court’s finding that the 
videotape and other statements were admissible under Fla. Stat. § 90.803(23) because they were corroborated by other 
evidence was in error, and a judgment of acquittal should have been granted. Williams v. State, 560 So. 2d 1304, 1990 Fla. 
App. LEXIS 2938 (Fla. 1st DCA 1990).

Trial court’s failure to make required findings under Fla. Stat. § 90.803(23)(a)(1) prior to admitting into evidence out-of-court 
statements of a child abuse victim under the age of eleven years of age, regarding the time, content and circumstances of the 
statement in order to provide sufficient safeguards of reliability, constituted a violation of defendant’s sixth amendment rights 
of confrontation. Fricke v. State, 561 So. 2d 597, 1990 Fla. App. LEXIS 2234 (Fla. 3rd DCA 1990), overruled,  Seifert v. State, 
636 So. 2d 716, 1994 Fla. LEXIS 732 (Fla. 1994).

Trial court erroneously suppressed a videotaped statement of a child who was the alleged victim of sexual battery as direct 
testimony under Fla. Stat. § 92.53, instead of treating it as hearsay under 90.803(23), and determining whether it came under 
any of the hearsay exceptions. State v. Asfour, 555 So. 2d 1280, 1990 Fla. App. LEXIS 33 (Fla. 4th DCA 1990).

Although the trial court did not make very specific findings of fact as required by Fla. Stat. § 90.803(23)(c), the admission of 
hearsay statements that were made by child sexual abuse victims was harmless error because the trial court substantially 
complied with ch. 90.803(23)(c), and the evidence of defendant’s guilt was overwhelming. Woodfin v. State, 553 So. 2d 1355, 
1989 Fla. App. LEXIS 7453 (Fla. 4th DCA 1989).

The hearsay statements of the victim were admissible under Fla. Stat. § 90.803(23) in prosecution of defendant for sexual 
battery on a child less than twelve years of age, because the court conducted a hearing outside the presence of the jury to 
determine the presence of sufficient safeguards of reliability. Stone v. State, 547 So. 2d 657, 1989 Fla. App. LEXIS 2976 (Fla. 
2nd DCA 1989).

Fla. Stat. § 90.803(23) clearly and expressly showed a legislative intent that the law be applicable to sexual child abuse cases 
only, not non-sexual child abuse cases, and it was improper for the trial court to admit the hearsay over objection. Childress v. 
State, 543 So. 2d 413, 1989 Fla. App. LEXIS 2875 (Fla. 1st DCA 1989).

Trial court properly denied prosecution’s attempt to introduce two hearsay sexual abuse statements made by the five-year-old 
victim to two child abuse professionals pursuant to Fla. Stat. § 90.803(23)(a); the child had a severely disturbed mental 
condition which greatly affected her ability to distinguish reality from fantasy and truth from untruth, and the child’s statements 
were vague, lacking in detail, and partially contradictory in critical respects. State v. Romanez, 543 So. 2d 323, 1989 Fla. App. 
LEXIS 2573 (Fla. 3rd DCA 1989).

State provided sufficient notice of hearsay testimony intended to be introduced concerning statements of minor victim in 
defendant’s trial for sexual assault as required by Fla. Stat. § 90.803(23)(b) by attaching to the notice of that forthcoming 
testimony copies of depositions and police reports which contained the hearsay statements in question, and there was no error 
in the failure by the trial court to conduct a hearing outside the jury’s presence as to the admissibility of the hearsay and make 
specific findings of its reliability pursuant to Fla. Stat. § 90.803(23)(a) and (c) where no objection was shown to have been 
made to the lack of such a hearing and findings, and there appeared to be nothing materially different in the hearsay testimony 
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concerning statements of the victim as compared to the victim’s own direct testimony at trial. Freeman v. State, 545 So. 2d 915, 
1989 Fla. App. LEXIS 2290 (Fla. 2nd DCA 1989).

State’s notice of statements of the child prior to defendant’s trial for sexual battery was inadequate because it failed to reveal 
the circumstances under which such statements were made so that the trial court could determine that there were sufficient 
safeguards of reliability; the requirement of Fla. Stat. § 90.803(23)(b) that the trial court find reliability was not eliminated by 
the child’s testimony because Fla. Stat. § 90.803(23)(b) required both the child’s testimony (or being found unavailable as a 
witness) plus a determination that the statement was reliable. Fuller v. State, 540 So. 2d 182, 1989 Fla. App. LEXIS 1385 (Fla. 
5th DCA 1989).

In prosecution for sexual battery of a child under the age of 11, the use of prior out-of-court child victim statements as 
substantive evidence and the sole evidence upon which conviction rested was improper where the statements were themselves 
contradictory and not made at a time closely approximate to the alleged occurrence and not sufficiently reliable to warrant 
admission into evidence pursuant to Fla. Stat. § 90.803(23) allowing statements of child sexual abuse but which required 
compliance with all applicable evidentiary rules of admissibility and purpose, particularly where trial judge made no specific 
findings of fact to support his finding of reliability but merely recited into the record boiler-plate language of Fla. Stat. § 
90.803(23). Jaggers v. State, 536 So. 2d 321, 1988 Fla. App. LEXIS 5718 (Fla. 2nd DCA 1988), overruled in part, Pantoja v. 
State, 59 So. 3d 1092, 2011 Fla. LEXIS 519 (Fla. 2011).

Allowing out-of-court statements of a child victim of sexual abuse to be entered into evidence did not violate the prohibition 
against ex post facto laws, even though Fla. Stat. § 90.803(23) was not enacted until after the crime occurred. Glendening v. 
State, 536 So. 2d 212, 1988 Fla. LEXIS 1276 (Fla. 1988), cert. denied, 492 U.S. 907, 109 S. Ct. 3219, 106 L. Ed. 2d 569, 1989 
U.S. LEXIS 3269 (U.S. 1989).

Fla. Stat. § 90.803(23) provided sufficient safeguards of reliability that it had not violated defendant’s right of confrontation. 
Perez v. State, 536 So. 2d 206, 1988 Fla. LEXIS 1267 (Fla. 1988), cert. denied, 492 U.S. 923, 109 S. Ct. 3253, 106 L. Ed. 2d 
599, 1989 U.S. LEXIS 3412 (U.S. 1989).

Trial court’s failure to make specific findings under Fla. Stat. § 90.803(23) regarding the reliability of the child’s out-of-court 
statements constituted harmless error; the mother’s admissions and photographs of explicit sexual activity with her 11-year-old 
son established the reliability of the son’s out-of-court statements to an assistant state attorney, the assistant state attorney was 
subject to cross-examination, and the testimony of a psychologist demonstrated that the child would suffer severe psychological 
and emotional harm if he was required to testify. Cook v. State, 531 So. 2d 1369, 1988 Fla. App. LEXIS 4261 (Fla. 1st DCA 
1988), cert. denied, 489 U.S. 1084, 109 S. Ct. 1542, 103 L. Ed. 2d 846, 1989 U.S. LEXIS 1485 (U.S. 1989).

In a trial for the lewd, lascivious, or improper assault upon a child, where the trial court failed to make specific findings of fact 
on the record, which indicated the basis for determining the admissibility of the child’s out-of-court statements and where there 
was an absence of independent record evidence attesting to the reliability of the hearsay, the statements presented through the 
testimony of the child’s parents, a baby-sitter, and a detective were inadmissible due to the trial court’s failure to comply with 
the procedural safeguards of Fla. Stat. § 90.803(23). Griffin v. State, 526 So. 2d 752, 1988 Fla. App. LEXIS 2415 (Fla. 1st 
DCA 1988).

Defendant’s conviction for sexual battery was properly reversed because the primary evidence against the defendant was the 
out-of-court statements by the child victim who did not testify at trial, and there was no indication that the child made the 
statements sufficiently close in time to the sexual act for the statements to qualify as an excited utterance exception to hearsay, 
under Fla. Stat. § 90.803(1). State v. Jano, 524 So. 2d 660, 1988 Fla. LEXIS 551 (Fla. 1988).

When the state fails to comply with the notice requirement under Fla. Stat. § 90.803(23)(b), a defendant is entitled to a 
“Richardson-type” inquiry; an inquiry designed to ferret out procedural prejudice resulting from the prosecutor’s 
noncompliance with the discovery rules. Distefano v. State, 526 So. 2d 110, 1988 Fla. App. LEXIS 1432 (Fla. 1st DCA 1988), 
overruled,  State v. Davis, 630 So. 2d 1059, 1994 Fla. LEXIS 41 (Fla. 1994).
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Trial court erred in admitting videotaped testimony of a victim because the court had failed to comply with the procedural 
safeguards set forth in Fla. Stat. § 90.803(23), the hearsay exception for statements of a child victim to a sexual offense. State 
v. Allen, 519 So. 2d 1076, 1988 Fla. App. LEXIS 393 (Fla. 1st DCA 1988).

Appellate court reversed defendant’s conviction and life sentence for the sexual battery of his daughter where the conviction 
and sentence were incorrectly based on incriminating hearsay evidence improperly admitted at trial under Fla. Stat. § 
90.803(1), the spontaneous statement exception, or the excited utterance exception, Fla. Stat. § 90.803(2); the court 
determined that the State failed to meet its burden of demonstrating that the requirements of the evidence code had been met, 
because it failed to lay a sufficient predicate that the statements were made immediately following the episodes of alleged 
abuse, or that the child was in an excited frame of mind, and the hearsay exceptions were therefore impermissible. Jano v. 
State, 510 So. 2d 615, 1987 Fla. App. LEXIS 9014 (Fla. 4th DCA 1987).

In determining whether to admit the out-of-court statements of a child victim of sexual abuse under Fla. Stat. § 90.803(23), it 
was unnecessary for the trial court to make a finding of unavailability where the child testified. Glendening v. State, 503 So. 2d 
335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 2nd DCA 1987).

Defendant’s argument that a child’s statements of sexual abuse were improperly admitted when Fla. Stat. § 90.803(23) did not 
become effective until after he committed his crime failed; the out-of-court statements covered by the statute did not constitute 
an ex post facto application of the law because an ex post facto law was one that either punishes an act that was innocent when 
committed, makes the punishment for the offense more burdensome, or deprives the accused of a defense that was available 
when the offense was committed. Fla. Stat. § 90.803(23) did not increase punishments or deprive an accused of a defense, and 
it had no effect upon whether defendant committed the crime but simply authorized the introduction of additional evidence to 
demonstrate his guilt. Glendening v. State, 503 So. 2d 335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  
(Fla. 2nd DCA 1987).

Fla. Stat. § 90.803(23) is intended to allow the courts to be sensitive to the critical need for a child victim’s out-of-court 
statements while allowing them to address the various reliability problems posed by the statements, thus protecting defendant’s 
confrontation rights. Glendening v. State, 503 So. 2d 335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 
2nd DCA 1987).

Fla. Stat. § 90.803(23), which renders the statements of a child victim of sexual abuse or a sexual offense to be an exception to 
the hearsay rule, does not violate the Confrontation Clauses of the United States and Florida Constitutions; the Confrontation 
Clauses are satisfied when a declarant whose out-of-court statements are sought to be introduced is available for cross-
examination at the trial or, if found to be unavailable, the statement bears adequate indicia of reliability. Glendening v. State, 
503 So. 2d 335, 1987 Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 2nd DCA 1987).

Mere fact that a child has been determined incompetent to testify will not render his or her out-of-court statements concerning 
child abuse or sexual abuse unreliable for admission under Fla. Stat. § 90.803(23). Glendening v. State, 503 So. 2d 335, 1987 
Fla. App. LEXIS 11909 (Fla. 2nd DCA), sub. op., in part,  (Fla. 2nd DCA 1987).

Trial court properly followed provisions of statute in admitting statements of child victim of sexual assault under hearsay 
exception; ruling was properly based on the substantial likelihood of severe mental harm to the child if the child would have 
been required to testify in open court. Perez v. State, 500 So. 2d 725, 1987 Fla. App. LEXIS 6237 (Fla. 5th DCA 1987).

Testimony of a counselor about the child-victim’s allegations of abuse was not admissible under the hearsay exception 
provided for in Fla. Stat. § 90.803(23), because the trial court and the prosecuting attorney did not comply with the statute’s 
procedural safeguards; nor was the testimony admissible under the excited utterance exception to the hearsay rule, Fla. Stat. § 
908.803(2), because the child spoke to the counselor several hours after the incident occurred. Admitting the testimony was 
harmless, however, because substantially the same evidence was presented to the jury through the testimony of the child, her 
mother, and a friend; thus, the counselor’s testimony was cumulative and did not give meaningful additional weight to the 
child’s testimony. Salter v. State, 500 So. 2d 184, 1986 Fla. App. LEXIS 9628 (Fla. 1st DCA 1986).

Three-year-old victim’s prior statement to a counselor regarding sexual battery by victim’s father was not made for purposes of 
medical diagnosis or treatment and was not admissible hearsay under Fla. Stat. § 90.803(4). Begley v. State, 483 So. 2d 70, 
1986 Fla. App. LEXIS 6165 (Fla. 4th DCA 1986).
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Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: General Overview

Defendant’s conviction for first-degree murder was appropriate because most of the text messages from defendant’s phone 
admitted into evidence were not hearsay since they were not offered to prove the truth of the matter asserted under Fla. Stat. § 
90.801(1)(c) but instead were admitted to show the course of his conduct and were relevant to motive. Also, some of his 
statements in the text messages were admissible under Fla. Stat. § 90.803(18)(a), such as his text message to a friend stating 
that defendant was aware that his wife wanted a divorce and that he was concerned that her mother was encouraging that 
decision. Jean-Philippe v. State, 123 So. 3d 1071, 2013 Fla. LEXIS 1183 (Fla. 2013), cert. denied, 134 S. Ct. 1519, 188 L. Ed. 
2d 454, 2014 U.S. LEXIS 1862 (U.S. 2014).

Because the trial transcript was in error, and the jury was not present for a Fla. Stat. § 90.104(1)(b) proffer of a witness’ 
testimony, which qualified as former testimony under oath under Fla. Stat. § 90.803(2), the inmate’s former appellate counsel 
erred by conceding that the jury was present for the testimony. Alvarez v. Crosby, 907 So. 2d 1231, 2005 Fla. App. LEXIS 
10808 (Fla. 3rd DCA 2005).

Trial court at defendant’s sentencing trial was not required to take judicial notice of witness testimony at codefendant’s original 
trial and Fla. Stat. § 90.803(22) and Fla. Stat. § 90.804(2)(a) did not apply. Marquard v. State, 850 So. 2d 417, 2002 Fla. 
LEXIS 2448 (Fla. 2002).

Generally, prior consistent statements are not admissible to bolster the testimony of a witness; however, Fla. Stat. § 
90.803(23) provides an exception for the hearsay statement of a child victim if a trial court first finds that the time, content, and 
circumstances of the statement provide sufficient safeguards of reliability. Both Fla. Stat. § 90.803(23) and decisional law set 
forth certain factors that can be considered in determining whether the statement is reliable; therefore, where a trial court 
allowed the victim’s mother to testify that the child told her that defendant had exposed himself and fondled him, but the trial 
court failed to make specific findings under Fla. Stat. § 90.803(23), defendant’s convictions for lewd act upon and in presence 
of child were overturned because such an error was not harmless. Tussey v. State, 793 So. 2d 1188, 2001 Fla. App. LEXIS 
13293 (Fla. 5th DCA 2001).

Absent the specific findings of reliability mandated by Fla. Stat. § 90.803(23), a reviewing court cannot determine whether 
prior consistent statements by a witness were in fact reliable; and a trial court’s failure to make specific findings not only 
ignores the clear directive of Fla. Stat. § 90.803(23), but also implicates a defendant’s constitutional right to confrontation. 
Therefore, defendant’s convictions for lewd act upon and in presence of child were overturned where the trial court’s ruling, 
which allowed the victim’s mother to testify that the child told her defendant had exposed himself and fondled him, did not 
meet the requirements of Fla. Stat. § 90.803(23) and the error was not deemed harmless. Tussey v. State, 793 So. 2d 1188, 
2001 Fla. App. LEXIS 13293 (Fla. 5th DCA 2001).

It is essential that the trustworthiness and reliability requirements of Fla. Stat. § 90.803(23) be strictly followed; the mere 
recitation of the boilerplate language of the statute is insufficient. Tussey v. State, 793 So. 2d 1188, 2001 Fla. App. LEXIS 
13293 (Fla. 5th DCA 2001).

Trial court improperly admitted the out-of-court identifications by the victim’s girlfriend where she had not testified at the trial 
because they were inadmissible hearsay under Fla. Stat. § 90.801(2)(c). Pedrosa v. State, 781 So. 2d 470, 2001 Fla. App. 
LEXIS 3253 (Fla. 3rd DCA 2001).

In a proceeding where the trial court declared a person’s stepchildren dependent, based on the its finding that he sexually 
abused two of his five stepchildren, although it was error to allow prior inconsistent statements from one of the children, who 
was over 11 years of age, as substantive evidence under Fla. Stat. § 90.803(23), the trial court could have based its decision on 
the child’s demeanor and chose to believe her when she described the sexual abuse and disbelieve her when she recanted. E.B. 
v. Department of Children & Family Servs., 733 So. 2d 1145, 1999 Fla. App. LEXIS 7879 (Fla. 3rd DCA 1999).

Trial court failed to make adequate findings concerning the reliability and admissibility of out-of-court statements of a child 
victim of captial sexual battery as required by Fla. Stat. § 90.803(23), where the trial court merely repeated the language of the 
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statute and did not conclude that the statements were reliable or identify the facts supporting such a determination, but relied 
only on the nature of the conversations between the victim, her stepmother and a police officer as “private.”. Barton v. State, 
704 So. 2d 569, 1997 Fla. App. LEXIS 8624 (Fla. 1st DCA 1997).

Jury could reasonably conclude that penetration had been proved in a case alleging capital sexual battery under Fla. Stat. § 
794.011(2)(a). The victim’s testimony at trial, offered under Fla. Stat. § 90.803(23), that she did not know whether defendant 
had penetrated her but that defendant touched her in her vaginal area was not necessarily inconsistent with her earlier statement 
to a police officer that defendant put his finger in her and it made her hurt, and was corroborated by a nurse who testified that 
the scarring in the victim’s vaginal area could only have been caused by a form of blunt penetration of the vagina. Barton v. 
State, 704 So. 2d 569, 1997 Fla. App. LEXIS 8624 (Fla. 1st DCA 1997).

Prior inconsistent statements made by a child who recanted her accusation of defendant at his trial for lewd, lascivious, or 
indecent assault on the child and sexual battery, which statements were admissible pursuant to Fla. Stat. § 90.803(23), were 
insufficient standing alone to convict defendant. State v. Green, 667 So. 2d 756, 1995 Fla. LEXIS 2040 (Fla. 1995), overruled,  
Beber v. State, 853 So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Under Fla. Stat. § 90.803(3) hearsay statements of a victim may be admissible when offered to prove the victim’s then 
existing state of mind. Trial court did not abuse its discretion in denying state’s request to admit letter purportedly written by 
the victim to her husband, and statements by the victim’s sister, which were offered to refute defendant’s claim that the victim 
consented to sexual relations, because the letter was undated, the time between the statements and the crime was remote. Taylor 
v. State, 640 So. 2d 1127, 1994 Fla. App. LEXIS 4967 (Fla. 1st DCA 1994).

In trial for two counts of sexual battery upon a person 12 years or older by slight force and one count of false imprisonment, 
testimony from six witnesses regarding the victim’s prior consistent statements were inadmissible under Fla. Stat. § 90.803(4). 
Keller v. State, 586 So. 2d 1258, 1991 Fla. App. LEXIS 9448 (Fla. 5th DCA 1991).

Defendant was improperly convicted for digital battery of a child under 12 years of age, because the victim’s prior unsworn, 
uncorroborated, and inconsistent statements were insufficient to sustain the conviction, and the trial court’s finding that the 
videotape and other statements were admissible under Fla. Stat. § 90.803(23) because they were corroborated by other 
evidence was in error, and a judgment of acquittal should have been granted. Williams v. State, 560 So. 2d 1304, 1990 Fla. 
App. LEXIS 2938 (Fla. 1st DCA 1990).

Where the defendant conceded the truthfulness of the victim’s allegations when he filed a motion to dismiss, which was later 
withdrawn, his sworn statements were admissible pursuant to Fla. Stat. § 90.803(18)(b) and could be used against him as 
substantive evidence of guilt. State v. Palmore, 510 So. 2d 1152, 1987 Fla. App. LEXIS 9872 (Fla. 3rd DCA 1987).

Prior consistent statement by witness that witness had observed “two black men prowling around the neighborhood” was 
inadmissible under Fla. Stat. § 90.803(5), absent a showing of recent fabrication or other reason for the witness’s lack of 
credibility; the statement was not an out-of-court identification because the witness never identified anyone. Hendrieth v. State, 
483 So. 2d 768, 1986 Fla. App. LEXIS 6319 (Fla. 1st DCA 1986).

Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: Inconsistent Statements

Trial court erred in barring defendant from using a prior inconsistent statement to cross-examine the victim under Fla. Stat. § 
90.608(1)(a), and in barring him from calling a detective to offer extrinsic evidence to impeach the victim because the victim’s 
trial testimony conflicted with statements she made as reflected in a 1995 police report; in order to lay the foundation for 
impeaching the victim with extrinsic evidence under § 90.608(1)(a), defendant should have been permitted to ask the victim 
whether she made the statements reflected in the 1995 report, and if she denied or claimed inability to remember making the 
prior inconsistent statements, the trial court should have allowed defendant to call the detective to testify as to what was 
reflected in the report. These errors were not harmless. Elmer v. State, 114 So. 3d 198, 2012 Fla. App. LEXIS 17748 (Fla. 5th 
DCA 2012).
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Evidence: Hearsay: Exemptions: Statements by Coconspirators

At defendant's trial for felony murder and burglary stemming from a break-in that resulted in the death of a young woman, the 
trial court did not err by admitting testimony recounting his co-conspirator's statements as they were admissible as an exception 
to the hearsay rule because the State sufficiently proved the existence of a conspiracy; there was evidence at trial that the two 
men purchased ammunition together for use in the robbery, drove to the robbery together, and split the stolen goods. 
McLawhorn v. State, 183 So. 3d 1166, 2016 Fla. App. LEXIS 221 (Fla. 4th DCA 2016).

Evidence: Hearsay: Exemptions: Statements by Coconspirators: General Overview

Trial court properly admitted the self-identification of defendant's co-conspirators at a hospital where one was taken for 
treatment, as the statements could be considered admissions by co-conspirators. Wyne v. State, 189 So. 3d 840, 2015 Fla. App. 
LEXIS 11408 (Fla. 4th DCA 2015).

Trial court erred in refusing to provide the coconspirator hearsay instruction requested by defense counsel, pursuant to Fla. 
Stat. § 90.803(18)(e), because the requirement to give the instruction was mandatory, not permissive, and it was not within the 
trial court’s discretion to refuse counsel’s request. Brooks v. State, 918 So. 2d 181, 2005 Fla. LEXIS 1339 (Fla. 2005), cert. 
denied, 547 U.S. 1151, 126 S. Ct. 2294, 164 L. Ed. 2d 820, 2006 U.S. LEXIS 4026 (U.S. 2006), abrogated in part, State v. 
Sturdivant, 94 So. 3d 434, 2012 Fla. LEXIS 407 (Fla. 2012).

There was no error in the denial of defendant’s motion in limine in regard to the co-defendant’s statements during the joint 
confession because the statements were properly admitted as adoptive admissions pursuant to Fla. Stat. § 90.803(18)(b); 
defendant was present during the co-defendant’s statement and had a chance to contradict what he said, and defendant verbally 
affirmed what the co-defendant said and added significant details to the statement. Globe v. State, 877 So. 2d 663, 2004 Fla. 
LEXIS 416 (Fla. 2004).

Because some of the statements constituted non-hearsay verbal acts and those statements, when combined with the other non-
hearsay evidence, sufficiently established appellant’s participation in a conspiracy to traffic in cocaine, the trial court did not 
err in admitting the other co-conspirator hearsay statements. Arguelles v. State, 842 So. 2d 939, 2003 Fla. App. LEXIS 3727 
(Fla. 4th DCA 2003).

Codefendant’s statements to a witness and an officer after the murders of codefendant’s paramour and the paramour’s baby 
were not admissible under the co-conspirator exception to the hearsay rule, Fla. Stat. § 90.803(18)(e), in the absence of 
evidence demonstrating that the statements were made during the continuation of a conspiracy between codefendant, defendant, 
and the witness, and the agreement it encompassed. Brooks v. State, 787 So. 2d 765, 2001 Fla. LEXIS 624 (Fla. 2001).

Sufficient independent evidence existed to establish a conspiracy between a witness, defendant, and codefendant beginning on 
an evening two days before the murder of codefendant’s paramour and the paramour’s baby; thus, statements made by 
codefendant in the presence of defendant and the witness and in furtherance of the conspiracy were admissible against 
defendant under the co-conspirator exception to the hearsay rule, Fla. Stat. § 90.803(18)(e). Brooks v. State, 787 So. 2d 765, 
2001 Fla. LEXIS 624 (Fla. 2001).

Out-of-court statements made by codefendant evidencing codefendant’s motive, plan, and intent to kill his paramour and the 
paramour’s baby were not admissible against defendant under the co-conspirator exception to the hearsay rule, Fla. Stat. § 
90.803(18)(e), in the absence of evidence suggesting that any conspiracy existed at the time most of the statements were made. 
Brooks v. State, 787 So. 2d 765, 2001 Fla. LEXIS 624 (Fla. 2001).

Sufficient independent evidence of the existence of a conspiracy was presented to allow a statement by a co-defendant to the 
effect that a murder victim “had to die” to be admitted under Fla. Stat. § 90.803(18)(e) as evidence against defendant, where 
co-defendant admitted that he participated in the conspiracy and made the statement, and there was testimony from others about 
planning and carrying out the murder, as well as defendant’s own admissions. Foster v. State, 778 So. 2d 906, 2000 Fla. LEXIS 
1755 (Fla. 2000).
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Statements made by defendant to co-conspirators after a robbery and shooting occurred were inadmissible under Fla. Stat. § 
90.803(18)(e), but any error in admitting such statements was harmless, where witness testimony and pretrial admissions 
sufficiently evidenced defendant’s participation in planning and carrying out the robbery and murders. Calvert v. State, 730 So. 
2d 316, 1999 Fla. App. LEXIS 1383 (Fla. 5th DCA 1999).

Fla. Stat. § 90.803(18)(e) provided an exception to the general rule that hearsay statements are inadmissible as evidence; the 
admission of hearsay statements was proper where the State established the existence of conspiracy by evidence independent of 
the hearsay statements. Foster v. State, 679 So. 2d 747, 1996 Fla. LEXIS 1235 (Fla. 1996), cert. denied, 520 U.S. 1122, 117 S. 
Ct. 1259, 137 L. Ed. 2d 338, 1997 U.S. LEXIS 1740 (U.S. 1997).

Trial court erred in admitting the hearsay testimony of a friend of a co-conspirator with whom the co-conspirator hid after a 
post-murder flight from Florida; when the co-conspirator spoke to the friend, any conspiracy had ended and the statement was 
not the admission of a co-conspirator during the course and furtherance of the conspiracy under Fla. Stat. § 90.803(18)(e) nor 
was there any record showing or finding that the co-conspirator was unavailable to testify at defendant’s trial under Fla. Stat. § 
90.804(1). Burnside v. State, 656 So. 2d 241, 1995 Fla. App. LEXIS 6280 (Fla. 5th DCA 1995).

Fla. Stat. § 90.803 does not permit statements made during a conspiracy to commit one crime to be admitted in a prosecution 
for an entirely different offense not involving the conspiracy; even though a trial court erred in admitting hearsay statements 
made by a witness on the basis of the co-conspirator exception because the conspiracy had ended prior to the offense charged in 
the information, the error was harmless in light of the overwhelming evidence of defendant’s intent to purchase stolen property. 
Capaldo v. State, 654 So. 2d 1207, 1995 Fla. App. LEXIS 4482 (Fla. 5th DCA 1995).

Pursuant to Fla. Stat. § 90.803(18)(e), the statements made by an alleged co-conspirator who participated with defendant in 
the kidnapping and false imprisonment of three boys were improperly admitted as the statements made after defendant was no 
longer present was not in furtherance of the conspiracy to kidnap. Usher v. State, 642 So. 2d 29, 1994 Fla. App. LEXIS 8004 
(Fla. 2nd DCA 1994).

The term “admission” in Fla. Stat. § 90.803(18) was not limited specifically to those admissions made by the defendant 
himself; rather, the term also encompassed statements made by someone acting in concert with the defendant. State v. Escobar, 
570 So. 2d 1343, 1990 Fla. App. LEXIS 6884 (Fla. 3rd DCA 1990).

State failed to make the required showing for the admission of the coconspirator’s statement under Fla. Stat. § 90.803(18)(e) 
where the only evidence to link defendant to the conspiracy was a statement by the coconspirator, which indicated to someone 
with the same first name as defendant to hurry up; Fla. Stat. § 90.803(18)(e) required that the conspiracy itself and each 
member’s participation be established by independent evidence before the coconspirator statements were admitted. Miller v. 
State, 545 So. 2d 343, 1989 Fla. App. LEXIS 2867 (Fla. 2nd DCA 1989).

Defendant’s conviction and sentence for trafficking in cocaine was affirmed but his conviction for conspiracy to traffic in 
cocaine was reversed and remanded because testimony of an undercover detective concerning the confession of defendant’s 
alleged co-conspirator was allowed as it related to defendant’s conspiracy conviction; the lower court failed to support the 
admission of the testimony under Fla. Stat. § 90.803(18)(e). Verni v. State, 536 So. 2d 1162, 1988 Fla. App. LEXIS 5800 (Fla. 
2nd DCA 1988).

Statements made prior to a meeting between alleged coconspirators and undercover agents by one coconspirator purporting to 
implicate a second coconspirator were not admissible against the second coconspirator pursuant to Fla. Stat. § 90.803(18)(e) 
because there was no independent evidence that the two of them were engaged at that time in the alleged conspiracy; however, 
the events and happenings which occurred at and subsequent to the meeting satisfied the preponderance of the evidence 
standard for the existence of a conspiracy. State v. Edwards, 536 So. 2d 288, 1988 Fla. App. LEXIS 5489 (Fla. 1st DCA 1988).

When the preliminary facts relevant to the admission of an alleged coconspirator’s hearsay statements under Fla. Stat. § 
90.803(18)(e) are disputed, the state must initially establish the existence of a conspiracy and the defendant’s participation in it 
by a preponderance of the evidence independent of the alleged coconspirator’s statements themselves. State v. Edwards, 536 
So. 2d 288, 1988 Fla. App. LEXIS 5489 (Fla. 1st DCA 1988).
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A statement made by an informant is not made by someone acting in concert with defendant and does not fall within the class 
of statements which may be considered admissions, see, e.g., Fla. Stat. § 90.803(18). State v. Brea, 530 So. 2d 924, 1988 Fla. 
LEXIS 959 (Fla. 1988).

Where a trial court ruled that the co-conspirator exception to the hearsay rule, Fla. Stat. § 90.803(18)(e), no longer applied, 
because defendant’s alleged co-conspirator had been acquitted, and granted defendant’s motion to suppress the tape-recorded 
statements of the alleged co-conspirator, even if the state had no right to appeal the order under Fla. R. App. P. 9.140(c)(1)(B), 
the state would not be precluded from seeking common-law certiorari review. State v. Brea, 530 So. 2d 924, 1988 Fla. LEXIS 
959 (Fla. 1988).

Where a trial court ruled that the co-conspirator exception to the hearsay rule, Fla. Stat. § 90.803(18)(e), no longer applied 
because defendant’s alleged co-conspirator had been acquitted, the state could appeal an order suppressing the alleged co-
conspirator’s admissions, because the term “admission” in Fla. Rule App. P. 9.140(c)(1)(B) was not limited specifically to 
those admissions made by defendant, and the term also encompassed statements made by someone acting in concert with 
defendant such as a co-conspirator, see Fla. Stat. § 90.803(18). State v. Brea, 530 So. 2d 924, 1988 Fla. LEXIS 959 (Fla. 
1988).

Hearsay statement of a coconspirator made during the course and in furtherance of the conspiracy was excepted from the 
hearsay rule by Fla. Stat. § 90.803(18)(e) and thus admissible as evidence; however, that such a statement was admissible only 
when there was independent evidence that both the declarant and the objecting party are members of the conspiracy. Huhn v. 
State, 511 So. 2d 583, 1987 Fla. App. LEXIS 7636 (Fla. 4th DCA 1987).

In a prosecution for conspiracy to traffic in morphine, it was error for the trial court to admit tape-recorded conversations of 
coconspirators because there was no proof that defendant was a party to the conspiracy at the time the conversations occurred 
and because one conversation occurred after the completion of the crime; the statements made after completion of the crime 
were not made “during the course of, and in furtherance, of the conspiracy.”. Moore v. State, 503 So. 2d 923, 1987 Fla. App. 
LEXIS 11931 (Fla. 5th DCA 1987).

Surreptitiously tape-recorded conversation, in which a co-defendant implicated defendant in a murder, was not admissible 
against defendant either as a statement against interest, Fla. Stat. § 90.804(2)(c), or as an admission by a coconspirator, Fla. 
Stat. § 90.803(18)(e), because such statements were expressly excluded by Fla. Stat. § 90.804(2)(c) and there was insufficient 
independent evidence of a conspiracy. Nelson v. State, 490 So. 2d 32, 1986 Fla. LEXIS 2064 (Fla. 1986).

Where hearsay statements made by defendant’s alleged coconspirators were excluded during a pretrial evidentiary hearing 
concerning drug-related offenses, the exclusion was improper; sufficient independent evidence of the conspiracy and 
defendant’s participation therein existed to justify admitting the hearsay statements. State v. Morales, 460 So. 2d 410, 1984 
Fla. App. LEXIS 16638 (Fla. 2nd DCA 1984).

Though admission of hearsay testimony pursuant to the co-conspirator exception to the hearsay rule would have been 
acceptable, admission of the evidence was reversible error where the trial court failed to give a cautionary instruction to the 
jury as required by Fla. Stat. § 90.803(18)(e). Yanes v. State, 418 So. 2d 1247, 1982 Fla. App. LEXIS 21493 (Fla. 4th DCA 
1982).

Independent proof of a defendant’s involvement in a conspiracy to escape justified the admission of the out-of-court statements 
made by his co-conspirators under Fla. Stat. § 90.803(18)(e), including testimony that defendant was one of the few inmates 
who tried to pry bars loose from a window, that he stood guard, that he passed out weapons, and that he threatened to stab a 
hostage. Mobley v. State, 409 So. 2d 1031, 1982 Fla. LEXIS 2343 (Fla. 1982).

Although a trial court is required upon request of counsel to instruct the jury that the conspiracy itself and each member’s 
participation must be established by independent evidence, either before the introduction of any evidence or before evidence is 
admitted, where defendant’s request for the instruction was made at the charge conference, it was too late, and refusal to give 
the instruction was not error, because such an instruction is geared to apprise the jury regarding the admission of hearsay 
evidence before, or at the time, it is admitted. Eaton v. State, 410 So. 2d 933, 1981 Fla. App. LEXIS 21882 (Fla. 4th DCA 
1981).
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Evidence: Hearsay: Exemptions: Statements by Coconspirators: Statements Furthering Conspiracy

Because defense counsel conceded admissibility of an officer’s testimony as to co-defendants’ postarrest statements under Fla. 
Stat. § 90.803(18)(e), but the statements were inadmissible under § 90.803(18)(e) because they occurred after the conspiracy 
was over and did not “further” the conspiracy, defendant’s Fla. Stat. § 893.135(5) conspiracy conviction was flawed due to 
ineffectiveness of counsel. Antunes-Salgado v. State, 987 So. 2d 222, 2008 Fla. App. LEXIS 11574 (Fla. 2nd DCA 2008).

State established competent, independent evidence of a conspiracy, and it was not error to admit co-conspirator’s out-of-court 
statements under Fla. Stat. § 90.803(18)(e) since defendant’s identification as the person with the money in one meeting, 
followed less than a week later by the same parties meeting at a pre-established location where cocaine was offered and 
inspected in exchange for money that was produced and presented by defendant portrayed a classic criminal conspiracy 
inferentially establishing a prior agreement to effect the sale of cocaine; defendant’s concern for the size of the cocaine bricks 
was additional inferential evidence of defendant’s stake in the deal. Leigh v. State, 967 So. 2d 1102, 2007 Fla. App. LEXIS 
18128 (Fla. 4th DCA 2007).

Evidence: Hearsay: Exemptions: Statements by Party Opponents

In an action stemming from a motor vehicle accident, a judgment entered in favor of the driver and passenger was improper 
because two evidentiary rulings of the trial court were erroneous and contributed to the verdict in favor of the driver and 
passenger. An EMS report where the driver stated that he swerved to avoid a mattress and lost control of the vehicle should 
have been admitted and the statement's exclusion was not harmless because the driver's statement expressly corroborated the 
defense and the other driver's theory of liability. Ring Power Corp. v. Condado-Perez, 219 So. 3d 1028, 2017 Fla. App. LEXIS 
8991 (Fla. 2nd DCA 2017).

Trial court did not abuse its discretion in admitting a redacted statement made while defendant was under observation in jail, as 
his statement, “I repent for killing,” constituted evidence tending to show he was involved in the murders, and because the 
statement was redacted to take out a reference to killing five people, it did not tend to show propensity or bad character. Morris 
v. State, 219 So. 3d 33, 2017 Fla. LEXIS 929 (Fla. 2017), cert. denied, 2017 U.S. LEXIS 6809 (U.S. Nov. 13, 2017).

Appellee's statement in an emergency medical services report that he had swerved to avoid a mattress, lost control of his car, 
and gone off the road was an admission, and therefore admissible under Fla. Stat. § 90.803(18)(a), which had no 
trustworthiness component. The exclusion of the statement was not harmless, as there were two distinct and mutually exclusive 
theories advanced about the cause of the accident, one of which was that appellee caused the accident by suddenly swerving. 
Ring Power Corp. v. Condado-Perez, 2017 Fla. App. LEXIS 4815 (Fla. 2nd DCA Apr. 7, 2017), sub. op., 219 So. 3d 1028, 
2017 Fla. App. LEXIS 8991 (Fla. 2nd DCA 2017).

Trial court erred in excluding statements by defendant's former co-worker, who acted as a confidential informant and as an 
agent of the State, because the co-worker's statements fell under the hearsay exception for statements by a party opponent, and 
the statements' exclusion unduly restricted defendant in the pursuit of his entrapment defense. Osorio v. State, 186 So. 3d 601, 
2016 Fla. App. LEXIS 3134 (Fla. 4th DCA 2016).

Trial court's error in sustaining the State's hearsay objection to an agency commissioned report critical of the accuracy of a test 
used to predict defendant's likelihood of reoffending was not harmless because, inter alia, the report concerned the viability of 
the test's application to recidivism rates of sexual predators, was a statement by an agent of concerning a matter within the 
scope of the agency or employment thereof, and, as such, was an admission by an agent of a party opponent. McClam v. State, 
185 So. 3d 571, 2016 Fla. App. LEXIS 1052 (Fla. 4th DCA 2016).

Evidence: Hearsay: Exemptions: Statements by Party Opponents: General Overview
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Because the trial court ruled that the statement regarding the widow’s drug use after her husband’s death constituted an 
admission by a party opponent, it did not err in finding it admissible.  Jones v. Alayon, 162 So. 3d 360, 2015 Fla. App. LEXIS 
5118 (Fla. 4th DCA 2015).

Although the trial court erred in excluding defendant’s statements for the reason that they were self-serving without making a 
determination based on fairness, the error was harmless because there was no reasonable possibility that exclusion of the 
redacted statements affected the outcome of the jury’s verdict under the rule of completeness. Both statements were cumulative 
to other information elicited during the trial. Calhoun v. State, 138 So. 3d 350, 2013 Fla. LEXIS 2356 (Fla. 2013), cert. denied, 
135 S. Ct. 236, 190 L. Ed. 2d 177, 2014 U.S. LEXIS 6206 (U.S. 2014).

Trial court erred in allowing the State to rely on the testimony of an officer who obtained defendant’s date of birth from his 
driver’s license to establish defendant’s age as element of the crime of unlawful sexual activity by a person 24 years of age or 
older with a minor because the license was an out-of-court statement under Fla. Stat. § 90.801(1)(c); the officer did not show 
that he had “personal knowledge” of defendant’s age apart from having read the license, and his testimony did not fall within a 
recognized exception to the hearsay rule. The testimony was not an admission by defendant because he handed his license to 
the arresting officer. Jones v. State, 2013 Fla. App. LEXIS 6927 (Fla. 4th DCA May 1, 2013).

Admission of photos of text messages on defendant’s cell phone was proper because extrinsic evidence showed that the matter 
in question was what the State claimed-pictures of defendant’s text messages to the driver of a vehicle involved in the crime; 
the driver identified the text messages between her and defendant, and discussed their context. Those messages were 
authenticated and constituted admissible hearsay evidence pursuant to Fla. Stat. § 90.803(18), Symonette v. State, 100 So. 3d 
180, 2012 Fla. App. LEXIS 18502 (Fla. 4th DCA 2012).

In a murder case, it was not error to find the murder was committed for pecuniary gain because evidence that defendant made a 
statement that defendant was angry at the victim for causing defendant’s mother to stop supplying defendant with money was 
admissible, since defendant made the statement. Peterson v. State, 94 So. 3d 514, 2012 Fla. LEXIS 963 (Fla.), cert. denied, 568 
U.S. 1071, 133 S. Ct. 793, 184 L. Ed. 2d 586, 2012 U.S. LEXIS 9581 (U.S. 2012).

Although the refusal to instruct the jurors on manslaughter by culpable negligence was error, the error was harmless; the 
evidence did not unmistakably support only the theory that defendant’s act was voluntary because the State introduced 
defendant’s statements into evidence in which he claimed that he shot the victim accidentally, which was admissible hearsay 
evidence under Fla. Stat. § 90.803(18), and, further, to reach its conclusion that defendant had repudiated the statements by 
taking the stand and claiming he did not rob or shoot the victim, the trial court invaded the jury’s province. The error was 
rendered harmless by the jury convicting defendant of armed robbery because, based on that verdict, all the State had to prove 
to convict defendant of first-degree murder was that defendant killed the victim during the commission of that robbery. Hall v. 
State, 92 So. 3d 223, 2012 Fla. App. LEXIS 5544 (Fla. 4th DCA 2012).

Defendant’s conviction for strong-arm robbery was proper because his side of the surreptitiously recorded conversation was 
admissible as a party admission under § 90.803(18)(a), Fla. Stat., and a driver’s side of the conversation was admissible to 
place defendant’s statements into context. Further, the driver’s statements were non-testimonial because the conversation 
spontaneous and just so happened to have occurred within the range of an audio recorder. Bowens v. State, 80 So. 3d 1056, 
2012 Fla. App. LEXIS 1323 (Fla. 4th DCA 2012).

Trial court did not abuse its discretion in admitting a tape-recording of a telephone call between defendant and co-defendant, in 
which the latter’s side of the conversation was redacted. Defendant’s own incriminating statements were admissible as 
admissions and his rights under the Confrontation Clause of the Sixth Amendment were not violated. Hernandez v. State, 979 
So. 2d 1013, 2008 Fla. App. LEXIS 2977 (Fla. 3rd DCA 2008).

Though a mother was still a “party” to a dependency proceeding as defined by Fla. Stat. § 39.01(50), even though she had 
agreed to entry of a dependency order, the trial court erred in allowing her statements concerning drug use to come in under 
Fla. Stat. § 90.803(18), as they were not made, authorized, or adopted by the father and they were offered against him and not 
the mother. C.A. v. Dep't of Children And Families, 958 So. 2d 554, 2007 Fla. App. LEXIS 9214 (Fla. 4th DCA 2007).
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Because a victim’s testimony was admissible under Fla. Stat. § 90.803(18)(a) as an admission of a party and did not 
improperly reflect upon defendant’s character, defendant was properly convicted, inter alia, of aggravated battery and 
aggravated stalking; the offenses qualified defendant for enhancement under Fla. Stat. § 775.084. Chacon v. State, 937 So. 2d 
1177, 2006 Fla. App. LEXIS 14893 (Fla. 3rd DCA 2006).

Because constructive possession of recently stolen property supported a jury instruction on the presumption arising from 
possession of stolen property, and a detective’s explanation of the events leading up to defendant’s admission was an adopted 
admission under the hearsay exception in Fla. Stat. § 90.803(18)(b), the trial court did not err. Ferguson v. State, 920 So. 2d 
838, 2006 Fla. App. LEXIS 2283 (Fla. 4th DCA 2006).

Deputy testified that defendant juvenile admitting to striking his father, but before defendant’s statements were admissible 
against him, for purposes of Fla. Stat. § 90.803(18)(a), the State had to prove the corpus delicti of the crime, which the State 
failed to do; thus, defendant’s statements were also inadmissible and the charges against defendant were to be dismissed. J.A.S. 
v. State, 920 So. 2d 759, 2006 Fla. App. LEXIS 1685 (Fla. 2nd DCA 2006).

Parolee’s admission was direct evidence from which a court could properly find him in violation; revocation of defendant’s 
probation for violation of condition forbidding contact with his victim, based on his admission at a prior hearing that he had in 
fact had contact with the victim, was proper. Sylvis v. State, 916 So. 2d 915, 2005 Fla. App. LEXIS 18238 (Fla. 5th DCA 2005).

Because a church and its day care center were not required to pay unemployment benefits, and because the “adoptive 
admission” exception to the hearsay rule, Fla. Stat. § 90.803(18)(b), allowed admission of the church’s employee policy, the 
employee was not entitled to unemployment benefits. Peace Lutheran Church v. Unemployment Appeals Comm'n, 906 So. 2d 
1197, 2005 Fla. App. LEXIS 11058 (Fla. 4th DCA 2005).

Attorney for a personal injury claimant was entitled to use deposition testimony at trial from a daycare center’s employees 
because the statements in the depositions of the daycare center’s employees were admissible against the daycare center as 
admissions under Fla. Stat. § 90.803(18)(d), as the statements concerned matters regarding a specific accident at the daycare 
center to a minor child arising from their employment and were made while the deponents were still employees of the daycare 
center; as the introduction of the statements was permitted by the Florida Evidence Code, they were admissible under Fla. R. 
Civ. P. 1.330(a)(1) regardless of the witnesses’ availability to testify. Castaneda v. Redlands Christian Migrant Ass'n, 884 So. 
2d 1087, 2004 Fla. App. LEXIS 15396 (Fla. 4th DCA 2004).

Trial court did not err in granting defendant’s motion to suppress statements made by his co-defendant in a taped, controlled 
phone conversation, where the police had persuaded the co-defendant to engage in the conversation in an attempt to get 
defendant to make admissions to the offenses charged against him, as the co-defendant was not testifying at trial and, 
accordingly, he would not be subject to the necessary cross-examination under the Sixth Amendment; the statements did not 
come within the adoptive admission exception to the hearsay rule, pursuant to Fla. Stat. § 90.803(18)(b), as the statements 
were not heard by the party claimed to have acquiesced and the statements were not understood by defendant. State v. 
Hernandez, 875 So. 2d 1271, 2004 Fla. App. LEXIS 8392 (Fla. 3rd DCA 2004).

In a case of first impression, the appellate court held that a report prepared by an agent of the government was admissible 
against the government as an admission by a party opponent, an exception to the hearsay rule. Before admitting this type of 
evidence, however, a trial court must first determine that there is “sufficient independent indicia of reliability” to justify 
admitting it. Garland v. State, 834 So. 2d 265, 2002 Fla. App. LEXIS 17752 (Fla. 4th DCA 2002).

Statements made by defendant to his community control officer through an interpreter were admissible as a hearsay exception; 
however, defendant did not authorize or accept the interpreter to speak for him as his agent and no evidence was presented as to 
the interpreter’s identity or competence to accurately translate. Alarcon v. State, 814 So. 2d 1180, 2002 Fla. App. LEXIS 4996 
(Fla. 4th DCA 2002).

Original complaint, which alleged that plaintiff was injured by defendant’s intentional assault, but was later amended to allege 
negligence, was admissible under Fla. Stat. § 90.803(18)(b) in an action by defendant’s insurer seeking a declaration of 
noncoverage, when plaintiff was an experienced legal secretary, who typed the complaint for her employer. State Farm Fire & 
Cas. Co. v. Higgins, 788 So. 2d 992, 2001 Fla. App. LEXIS 23 (Fla. 4th DCA 2001).
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Nothing in Fla. Stat. § 90.803(18) requires that an admission by a party-opponent be against the party’s interest. An 
exculpatory statement of a party is admissible against the party making the statement under § 90.803(18). Delacruz v. State, 
734 So. 2d 1116, 1999 Fla. App. LEXIS 5936 (Fla. 1st DCA 1999).

Defendant’s statement made at time of arrest that he may have accidentally touched child victim’s genitals qualified as “other 
corroborative evidence of the abuse or offense” for purposes of Fla. Stat. § 90.803(23)(a)2b. Delacruz v. State, 734 So. 2d 
1116, 1999 Fla. App. LEXIS 5936 (Fla. 1st DCA 1999).

Pursuant to Fla. Stat. § 90.803(18)(d), the trial court correctly admitted the statements allegedly made by a basketball team 
head coach because the record demonstrated that he was intimately involved with employment decisions pertaining to the 
team’s assistant coaches. Scholz v. RDV Sports, 710 So. 2d 618, 1998 Fla. App. LEXIS 2955 (Fla. 5th DCA 1998).

Where investigator was an employee of a public agency and the investigator’s report was made during the scope of 
employment, the statements made by employees of the agency and the conclusions reached by the investigator were admissible 
under Fla. Stat. § 90.803(18)(d) as admissions against the employer’s interest; hearsay statements of the victim and other 
patients that the investigator included in the report were not admissible under Fla. Stat. § 90.803(18)(d) because those 
individuals were not employees or agents of the agency. Lee v. Department of Health & Rehabilitative Servs., 698 So. 2d 1194, 
1997 Fla. LEXIS 739 (Fla. 1997).

Where defendant in prosecution for sexual battery and solicitation of a child spoke to a newspaper reporter shortly after his 
arrest, such statements were not admissions constituting an exception to Fla. Stat. § 90.803(18) because the article was not a 
self-authenticating document and the state’s failure to call the reporter to testify at trial denied defendant the opportunity to 
cross-examine. Dollar v. State, 685 So. 2d 901, 1996 Fla. App. LEXIS 12772 (Fla. 5th DCA 1996).

Hearsay evidence in an accident report prepared by a county employee, that a stop sign was knocked down several days before 
an accident and that traffic maintenance was advised, was a statement by a party’s agent or servant concerning a matter within 
the scope of the agency or employment thereof, was an admission of a party opponent under Fla. Stat. § 90.803(18)(d) 
because it was made during the existence of the relationship, and was admissible in a negligence action against the county. 
Metropolitan Dade County v. Yearby, 580 So. 2d 186, 1991 Fla. App. LEXIS 2970 (Fla. 3rd DCA 1991).

Results and findings of administrative disciplinary proceedings against state trooper were not admissible as admissions against 
interest made by a party to the litigation pursuant to Fla. Stat. § 90.803(18) in negligence action; the probative value of such 
proceedings was substantially outweighed by danger of unfair prejudice. Kutner v. State, Dep't of Highway Safety & Motor 
Vehicles, 568 So. 2d 973, 1990 Fla. App. LEXIS 7721 (Fla. 3rd DCA 1990).

In a capital murder trial, a cellmate’s testimony that defendant had told him that he had murdered a woman during the course of 
burglarizing her home was admissible under Fla. Stat. § 90.803(18), because the testimony was relevant to establishing the 
aggravating circumstance of murder committed during a burglary, Fla. Stat. § 921.141(5)(d). Floyd v. State, 569 So. 2d 1225, 
1990 Fla. LEXIS 1152 (Fla. 1990), cert. denied, 501 U.S. 1259, 111 S. Ct. 2912, 115 L. Ed. 2d 1075, 1991 U.S. LEXIS 3978 
(U.S. 1991).

Employee’s testimony that her employer had told her that a fellow employee had been injured on the job qualified as an 
admission under Fla. Stat. § 90.803(18) because it was offered against the employer and was his own statement. Schultz v. 
Mister Donut of America, 564 So. 2d 236, 1990 Fla. App. LEXIS 5124 (Fla. 1st DCA 1990).

Admission by health club employee after the victim’s purse was stolen that a similar incident had occurred the previous week 
was admissible as an admission against interest made by an agent of the health club under Fla. Stat. § 90.803(18)(d); refusal to 
admit such evidence was prejudicial error that required reversal of a judgment in favor of the health club. Wynne v. Exercise 
Centers of Southeast Florida, Inc., 548 So. 2d 704, 1989 Fla. App. LEXIS 4287 (Fla. 3rd DCA 1989).

Defendant’s statement to father, who found defendant sexually abusing child, that he was sorry and that he could not help 
himself, was admissible under Fla. Stat. § 90.803(18). Pieczynski v. State, 516 So. 2d 1048, 1987 Fla. App. LEXIS 11671 (Fla. 
3rd DCA 1987).
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Police officer was permitted at defendant’s trial to introduce a translated statement made by defendant upon defendant’s 
surrender after defendant, who only spoke Spanish, authorized his uncle to translate his statement to the police officer, who 
only spoke English, about why defendant had shot his own girlfriend, because although the statement was hearsay under Fla. 
Stat. § 90.801(1)(c), it was admissible as an admission under Fla. Stat. § 90.803(18)(c). Chao v. State, 478 So. 2d 30, 1985 
Fla. LEXIS 3934 (Fla. 1985).

Testimony in child dependency proceedings by third party that the father told her facts about the removal and commitment of 
two other children for neglect and venereal disease was admissible under Fla. Stat. § 90.803(18)(a), because it was offered 
against a party as his own statement. S.C. v. State, 471 So. 2d 1326, 1985 Fla. App. LEXIS 14867 (Fla. 1st DCA 1985).

At an informal hearing before the Brevard County School Board that expelled students from a high school for violating the 
board’s rule that prohibited the buying, using, or selling of illegal drugs or counterfeit substances while on school grounds, 
each child’s admission made to an administrative dean or deans at the high school was admissible against him under Fla. Stat. 
§ 90.803(18) although as applied to the other students each admission was hearsay under Fla. Stat. § 90.801(1)(c) but still 
admissible at the administrative hearing. Adams v. School Bd., 470 So. 2d 760, 1985 Fla. App. LEXIS 14517 (Fla. 5th DCA 
1985).

Defendant’s inconsistent exculpatory pre-trial statements were not inadmissible as hearsay, as they were made by defendant 
and were excepted from the hearsay rule by Fla. Stat. § 90.803(18)(a); further, the earlier exculpatory statements were offered 
not to prove the truth of the matters stated, but rather to show the context of defendant’s confession, so they were not hearsay at 
all under Fla. Stat. § 90.801(1)(c). Smith v. State, 424 So. 2d 726, 1982 Fla. LEXIS 2617 (Fla. 1982), cert. denied, 462 U.S. 
1145, 103 S. Ct. 3129, 77 L. Ed. 2d 1379, 1983 U.S. LEXIS 691 (U.S. 1983).

In insured’s action to collect on a fire insurance policy, his adult daughter, although not a named party in the action, was an 
adverse party as to the insurer and thus her statement to a police officer admitting that she set the fire was properly admissible 
under Fla. Stat. § 90.803(18)(a) as an admission; the test was whether the party sought to be called occupied an adverse 
position toward the party seeking to call him and could have been named as a party. Smith v. Fortune Ins. Co., 404 So. 2d 821, 
1981 Fla. App. LEXIS 21293 (Fla. 1st DCA 1981).

Evidence: Hearsay: Exemptions: Statements by Party Opponents: Adopted Statements

Tobacco companies' hyperlinks on their websites to several Surgeon General's Reports on cigarettes (Reports) did not 
constitute adoptive admissions since the companies did not vouch for the veracity of the linked information, and affirmatively 
disclaimed any acceptance or reliance on the Reports; the companies advice to website users that they should be guided by and 
rely on the linked Reports did not constitute an expression of intent to adopt the statements as the companies' own, especially 
since the companies made more specific disclaimers on their websites. Philip Morris USA, Inc. v. Pollari, 228 So. 3d 115, 2017 
Fla. App. LEXIS 12470 (Fla. 4th DCA 2017).

Trial court did not abuse its discretion in allowing a police officer to testify concerning defendant’s date of birth as it appeared 
on his driver’s license because, even if defendant did not voluntarily hand over his license to the officer, the date of birth on his 
driver’s license was admissible as an adoptive admission of defendant. Jones v. State, 127 So. 3d 622, 2013 Fla. App. LEXIS 
16766 (Fla. 4th DCA 2013).

Order revoking a police officer’s law enforcement certification entered by the Department of Law Enforcement, Criminal 
Justice Standards and Training Commission, was upheld on appeal as it was supported by clear and convincing evidence that 
the officer engaged in lewd and lascivious conduct with his stepdaughter, consisting of three contracts in which he induced the 
victim to continue to submit to him sexually and maintain silence about such, which was submitted as an admission under Fla. 
Stat. § 90.803(18), and hearsay testimony was admitted to explain the same pursuant to Fla. Stat. § 120.57. Dieguez v. Dep't 
of Law Enforcement, Crim. Justice Standards & Training Comm'n, 947 So. 2d 591, 2007 Fla. App. LEXIS 50 (Fla. 3rd DCA 
2007).

Evidence: Hearsay: Exemptions: Statements by Party Opponents: Extrajudicial Statements
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Service technician employee’s statements to his service manager that established his dishonesty were admissible evidence 
because they were the employee’s own statements. Arbor Tree Mgmt. v. Fla. Unemployment Appeals Comm'n, 69 So. 3d 376, 
2011 Fla. App. LEXIS 14634 (Fla. 1st DCA 2011).

Evidence: Hearsay: Exemptions: Statements by Party Opponents: Vicarious Statements

In a wrongful death action, the trial court erred in excluding the testimony of a worker who, on the day of the incident, 
overheard another worker excitedly state that a nursing home resident was choking on coleslaw. The statement was admissible 
as an admission of a party-opponent under Fla. Stat. § 90.803(18)(d) and also as an excited utterance under § 90.803(2). 
Benjamin v. Tandem Healthcare, Inc., 93 So. 3d 1076, 2012 Fla. App. LEXIS 10488 (Fla. 4th DCA 2012).

Insurance company investigator’s statement to a public adjuster that there was storm damage to the roof of the company’s 
insureds’ home was admissible as a vicarious admission of the insurer, Fla. Stat. § 90.803(18)(d). Stark v. State Farm Fla. Ins. 
Co., 95 So. 3d 285, 2012 Fla. App. LEXIS 9941 (Fla. 4th DCA 2012).

In a suit brought by a student against a school board after the student was struck by a truck following her exit from a school 
bus, it was error to exclude from evidence the school bus driver’s deposition testimony on whether she took responsibility for 
the accident, as the bus driver was still employed in that capacity, and her statements met the definition of an admission against 
her employer under Fla. Stat. § 90.803(18)(d). The error was harmless, however, because the jury did apportion some 
responsibility to the school board and the testimony did not go to the issue of the amount of the school board’s negligence. 
Petit-Dos v. Sch. Bd. of Broward County, 2 So. 3d 1022, 2009 Fla. App. LEXIS 53 (Fla. 4th DCA 2009).

Evidence: Hearsay: Hearsay Within Hearsay

Trial court committed reversible error by permitting a witness to testify that a woman, who was involved with the defendant, 
had told the witness a month before the death of the defendant’s wife that the defendant was going to try to get a divorce from 
the defendant’s wife. Sybers v. State, 841 So. 2d 532, 2003 Fla. App. LEXIS 2389 (Fla. 1st DCA 2003).

Where basis for involuntary commitment came from admission of police reports with unsworn allegations of serious sexual 
misconduct, evidence was hearsay, and perhaps multiple hearsay, and thus could not be the basis for commitment; trial court 
erred in admitting the same as it amounted to violation of patient’s right to confrontation. Jenkins v. State, 803 So. 2d 783, 2001 
Fla. App. LEXIS 16957 (Fla. 5th DCA 2001).

A report of regularly conducted business activity was not admissible under the Fla. Stat. § 90.803(6)(a) exception to the 
hearsay rule because the relevant information contained in the report was itself hearsay. A hearsay statement which included 
another hearsay statement was admissible only when both statements conform to the requirements of a hearsay exception. 
Harris v. Game & Fresh Water Fish Com., 495 So. 2d 806, 1986 Fla. App. LEXIS 9863 (Fla. 1st DCA 1986).

Evidence: Hearsay: Rule Components

Because a promissory note was not hearsay and was admissible for its independent legal significance, a bank was not obligated 
to establish that the note qualified as a business record, and the trial court erred when it sustained appellees' hearsay objection 
to the note. Deutsche Bank Nat'l Trust Co., Etc. v. Alaqua Prop., Etc., 190 So. 3d 662, 2016 Fla. App. LEXIS 6147 (Fla. 5th 
DCA 2016).

Two passengers’ out-of-court statements that identified the driver as the shooter of the murder victim were not hearsay because 
they testified at trial and were subject to cross-examination concerning their identification of the driver as the shooter. Evans v. 
State, 838 So. 2d 1090, 2002 Fla. LEXIS 2406 (Fla. 2002), cert. denied, 540 U.S. 846, 124 S. Ct. 121, 157 L. Ed. 2d 84, 2003 
U.S. LEXIS 5786 (U.S. 2003).
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Victim’s out-of-court statements were properly admitted under Fla. Stat. § 90.803(23) where the trial court concluded that the 
victim’s taped statement was reliable, observing that the 11-year-old was able to clearly articulate the incident which involved 
sexual abuse against her, the child’s answers were responsive and expansive, and the statement was made on the same day of 
the incident, satisfying § 90.803(23)(c); even assuming corroborative evidence was required under § 90.803(23)(a)2(a), the 
testimony of the nurse practitioner, the DNA expert, and defendant’s statements to the arresting officer satisfied this 
requirement. Mikler v. State, 829 So. 2d 932, 2002 Fla. App. LEXIS 14591 (Fla. 4th DCA 2002).

Medical report prepared by victim’s physician contained inadmissible hearsay under Fla. Stat. § 90.803(4) because there was 
no showing that the physician’s statements were made for the purpose of diagnosis and treatment where he had stated in the 
report that his patient (victim) had suffered domestic abuse with a boyfriend and that he read the police report where such abuse 
also was documented; thus the offending hearsay was not reasonably pertinent to the diagnosis or treatment of victim’s injuries. 
Llanos v. State, 766 So. 2d 1219, 2000 Fla. App. LEXIS 11910 (Fla. 4th DCA 2000).

Testimony from potential witnesses, that they had been asked by certain friends and relatives of victim to falsely accuse 
defendant of sexual wrongdoing, was properly excluded as it was inadmissible hearsay; the exception to the hearsay rule for 
out-of-court statements of a declarant’s then-existing state of mind to prove subsequent conduct under Fla. Stat. § 90.803(3) 
was not applicable because the proffered testimony would not have tended to prove the declarants’ subsequent conduct in 
furtherance of their design or plan; the case against defendant was already pending when the relatives encouraged the other 
witnesses to join in the case against him by raising false allegations. Millien v. State, 766 So. 2d 475, 2000 Fla. App. LEXIS 
11907 (Fla. 4th DCA 2000).

Defendant’s testimony from his first trial was admissible under the hearsay exception contained in Fla. Stat. § 90.803(22) 
because his testimony was relevant, as he was the only surviving eyewitness to the homicide at issue, and such testimony was 
not cumulative nor would it have misled a jury or confused the issues; neither would such testimony have been prejudicial as 
defendant had voluntarily taken the stand in his own defense at the first trial to explain his version of the events surrounding the 
homicide. State v. Mosley, 760 So. 2d 1129, 2000 Fla. App. LEXIS 8498 (Fla. 5th DCA 2000).

Defendant’s offer of his own out-of-court statement did not fall under the admission exception to the hearsay rule under Fla. 
Stat. § 90.803(18) because a defendant seeking to introduce his own statement was not offering it against a party within the 
meaning of Fla. Stat. § 90.803(18); defendant’s statement to an officer regarding his lack of knowledge of contents of a 
package containing cocaine constituted inadmissible hearsay as it was offered for its truth, and because the statement failed to 
fall within any of the exceptions to the hearsay rule. Cotton v. State, 763 So. 2d 437, 2000 Fla. App. LEXIS 7036 (Fla. 4th DCA 
2000).

Under the hearsay exception in Fla. Stat. § 90.803(3), a defendant accused of sexual battery is permitted to testify as to the 
victim’s statements immediately prior to, and at the time of, the sexual encounter; such statements are relevant to, and are 
admissible as, evidence of the victim’s then existing mental or emotional condition. Layman v. State, 728 So. 2d 814, 1999 Fla. 
App. LEXIS 2696 (Fla. 5th DCA 1999).

Appellant’s out-of-court confession to a detective, which was taped and then transcribed into a written document and used as 
evidence against appellant at trial, was admissible as an exception to Fla. Stat. § 90.803 (18) where the state produced clear 
evidence that appellant had initiated the contact and conversation with the detective. Addison v. State, 653 So. 2d 482, 1995 
Fla. App. LEXIS 3703 (Fla. 5th DCA 1995).

Under Fla. Stat. § 90.803(23) hearsay testimony reciting the child witness’s assertion was not the equivalent of testimony to 
the fact asserted; hearsay should not have been given precedence over statements made by adults. Dupree v. State, 639 So. 2d 
125, 1994 Fla. App. LEXIS 6313 (Fla. 1st DCA 1994).

Physician’s testimony as to victim’s statement that defendant raped her at gunpoint was not admissible under the medical 
diagnosis exception to the hearsay rule codified as Fla. Stat. § 90.803(4); whether defendant was armed was not reasonably 
pertinent to medical treatment. Conley v. State, 620 So. 2d 180, 1993 Fla. LEXIS 918 (Fla. 1993).

Fact that child testified to instances of abuse precluded admission of hearsay statements to two teachers, an examining doctor, a 
detective and an investigator under Fla. Stat. § 90.803(23), where such relevant evidence was needless presentation of 
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cumulative evidence, and did not constitute reversible error. Pallay v. Pallay, 605 So. 2d 582, 1992 Fla. App. LEXIS 10237 
(Fla. 4th DCA 1992).

Under Fla. Stat. § 90.803(18) trial court erred in excluding defendant’s custodial statements to the police after being charged 
with murder. Circuit court confused the statement against penal interest exception to the hearsay rule with the admission of a 
party opponent; admissions, unlike statements against interest, need not be against one’s interest, and they are admissible 
because one cannot complain about the inability to cross-examine one’s self. State v. Elkin, 595 So. 2d 119, 1992 Fla. App. 
LEXIS 1200 (Fla. 3rd DCA 1992).

Trial court should have excluded under Fla. Stat. § 90.803, statements that defendant’s nine year old daughter suffered from 
fetal alcohol syndrome and that the child was tested positive for cocaine at birth because there were hearsay on hearsay, not 
admissible under any exceptions to the hearsay rule, and were never qualified under the “statements for medical diagnosis or 
treatment” exception; there was, however, no error in allowing one of the witnesses to testify that on one occasion the alleged 
victim “smelled like sex” as lay opinions were permissible under the rules of evidence. Duncan v. State, 583 So. 2d 439, 1991 
Fla. App. LEXIS 7926 (Fla. 4th DCA 1991).

Testimony by police regarding statements that the defendant made to his wife at the hospital over objections grounded on 
hearsay and relevancy was admissible under the hearsay exception contained in Fla. Stat. § 90.803(18)(b), which permitted 
the admission of statements offered against a party where silence in the face of an accusation could be considered an adoptive 
admission. Drake v. State, 476 So. 2d 210, 1985 Fla. App. LEXIS 14416 (Fla. 2nd DCA 1985).

Defendant’s statement made to deputy at the scene of the arrest that they had the “wrong guy” was so self-serving and made 
under circumstances that indicated its lack of trustworthiness and was properly excluded under Fla. Stat. § 90.803(1). Overton 
v. State, 429 So. 2d 722, 1983 Fla. App. LEXIS 18843 (Fla. 1st DCA 1983).

Evidence: Hearsay: Rule Components: General Overview

Trial court’s admission of a murder victim’s hearsay statements was found to be error where the victim’s state of mind was not 
a material element of the crime, the statements were not relevant to any defense put forth by defendant, nor had defendant 
claimed self-defense, that the victim committed suicide, or that the death was accidental, additionally, there was no basis for 
introduction pursuant to Fla. Stat. § 90.803(3)(a)(2) where the statements did not prove or explain subsequent acts by the 
victim; however, the error was harmless where the statements were of little consequence due to more important witness 
testimony. Taylor v. State, 855 So. 2d 1, 2003 Fla. LEXIS 926 (Fla. 2003), cert. denied, 541 U.S. 905, 124 S. Ct. 1605, 158 L. 
Ed. 2d 248, 2004 U.S. LEXIS 1892 (U.S. 2004).

Two passengers’ out-of-court statements that identified the driver as the shooter of the murder victim were not hearsay because 
they testified at trial and were subject to cross-examination concerning their identification of the driver as the shooter. Evans v. 
State, 838 So. 2d 1090, 2002 Fla. LEXIS 2406 (Fla. 2002), cert. denied, 540 U.S. 846, 124 S. Ct. 121, 157 L. Ed. 2d 84, 2003 
U.S. LEXIS 5786 (U.S. 2003).

While hearsay was admissible in former worker’s unemployment compensation proceedings, former employer offered report of 
handwriting expert and letter from delivery company representative to prove that former worker forged a purchase requisition 
form and signed delivery slips for company computers that were never located; thus, former employer offered inadmissible 
hearsay to prove worker’s misconduct because the evidence was offered to prove the truth of the matter asserted, and the report 
and letter were not business records kept and made in the regular course of business activity. Brown v. International Paper Co., 
710 So. 2d 666, 1998 Fla. App. LEXIS 4363 (Fla. 2nd DCA 1998).

Pursuant to Fla. Stat. § 90.803(18)(d), the trial court correctly admitted the statements allegedly made by a basketball team 
head coach because the record demonstrated that he was intimately involved with employment decisions pertaining to the 
team’s assistant coaches. Scholz v. RDV Sports, 710 So. 2d 618, 1998 Fla. App. LEXIS 2955 (Fla. 5th DCA 1998).
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Trial court erred where it did not allow appellants to testify about statements made by employee, under Fla. Stat. § 
90.803(18)(d), and then allowing employer to go forward with evidence to disprove statements. Chaney v. Winn Dixie Stores, 
605 So. 2d 527, 1992 Fla. App. LEXIS 9929 (Fla. 2nd DCA 1992).

Statements made to a nurse by another unidentified nurse concerning whether restraints were attached to the patient at the time 
she was found after falling off the bed could not be admitted as statements in the course of employment under Fla. Stat. § 
90.803(18)(d), because it was not established that the unidentified nurse actually witnessed the incident. Keyes v. Tallahassee 
Memorial Regional Medical Center, 579 So. 2d 201, 1991 Fla. App. LEXIS 3692 (Fla. 1st DCA 1991).

Defendant’s inconsistent exculpatory pre-trial statements were not inadmissible as hearsay, as they were made by defendant 
and were excepted from the hearsay rule by Fla. Stat. § 90.803(18)(a); further, the earlier exculpatory statements were offered 
not to prove the truth of the matters stated, but rather to show the context of defendant’s confession, so they were not hearsay at 
all under Fla. Stat. § 90.801(1)(c). Smith v. State, 424 So. 2d 726, 1982 Fla. LEXIS 2617 (Fla. 1982), cert. denied, 462 U.S. 
1145, 103 S. Ct. 3129, 77 L. Ed. 2d 1379, 1983 U.S. LEXIS 691 (U.S. 1983).

Evidence: Hearsay: Rule Components: Declarants

Florida Court of Appeals concludes that the  Queior v. State, 157 So. 3d 370, 373 (Fla. 2d DCA 2015), panel at a minimum 
erred by rigidly applying the rules of evidence to a violation of probation hearing in violation of the Florida Supreme Court's 
direction in  Cuciak v. State, 410 So. 2d 916, 918, 1982 Fla. LEXIS 2323 (Fla. 1982).Bell v. State, 179 So. 3d 349, 2015 Fla. 
App. LEXIS 14993 (Fla. 5th DCA 2015).

Florida Court of Appeals believes that any person with the minimal training, experience, or both, needed to understand the 
field tests and how to read and explain their results would qualify to testify to the results under  Fla. Stat. § 90.702; to the 
extent that this would even be a close question under  § 90.702, it should not be a question at all in a probation violation 
hearing where the strict rules of evidence can be deviated from.  Bell v. State, 179 So. 3d 349, 2015 Fla. App. LEXIS 14993 
(Fla. 5th DCA 2015).

Evidence: Hearsay: Rule Components: Statements

In a workers’ compensation case, the judge erred in relying on statements in a doctor’s letter to deny claimant’s request for 
physical therapy. The letter was hearsay not within the exceptions set out in  Fla. Stat. § 90.803(4), (6).  Vaughan v. Broward 
Gen. Med. Ctr., 105 So. 3d 569, 2012 Fla. App. LEXIS 21759 (Fla. 1st DCA 2012).

Evidence: Hearsay: Rule Components: Truth of Matter Asserted

Although a loan servicer's representative testified that a payment history of the mortgagor's loan was a business record, the 
payment history did not meet the requirements for the business record exception to the hearsay rule and was hearsay as the 
representative was not a competent witness since she was unable to testify to any of the procedures of the prior servicers or to 
the servicer's own procedures to incorporate the prior servicers' records into its own, and she offered no testimony concerning 
the accuracy of the prior servicers' records before they were boarded into the servicer's system. 2017 Fla. App. LEXIS 6318.

Evidence: Hearsay: Unavailability: General Overview

Where child victim, age 12 at the time of trial, refused to testify as to sexual abuse, she was unavailable, and her hearsay 
statements were properly admitted. Peterson v. State, 810 So. 2d 1095, 2002 Fla. App. LEXIS 3773 (Fla. 5th DCA 2002).

As the psychologist’s testimony that the child victim was “emotionally unavailable” to testify was prejudicial and irrelevant to 
the issues, and she was allowed to impermissibly bolster the child’s out-of-court statements, admission of her testimony was 
reversible error. Cunningham v. State, 801 So. 2d 244, 2001 Fla. App. LEXIS 17499 (Fla. 4th DCA 2001).
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An incompetent witness is an unavailable witness within the meaning of Fla. Stat. § 90.804(1)(d); a finding of incompetency 
to testify because one is unable to recognize the duty and obligation to tell the truth satisfies the “testify or be unavailable” 
requirement of Fla. Stat. § 90.803(23). State v. Townsend, 635 So. 2d 949, 1994 Fla. LEXIS 573 (Fla. 1994).

Evidence: Hearsay: Unavailability: Absence of Declarants

Petition for certiorari review of a circuit court decision was granted as the admission into evidence of certain portions of a 
breath test affidavit at a criminal trial, at which trial the breath test technician who prepared the affidavit was not present and 
subject to cross-examination, violated defendant’s constitutional right to confrontation as those portions of the affidavit 
pertaining to the breath test technician’s procedures and observations in administering the breath test constituted testimonial 
evidence; the decision was not changed by Fla. Stat. § 316.1934(5) and Fla. Stat. § 90.803(8), which permitted breath test 
affidavits to be admitted as a public records exception to the hearsay rule. Belvin v. State, 922 So. 2d 1046, 2006 Fla. App. 
LEXIS 3305 (Fla. 4th DCA 2006).

Out-of-court statements of a murdered accomplice made shortly after the crime were admissible through the in-court testimony 
of a police officer during the penalty phase of an inmate’s trial under Fla. Stat. § 921.141(1) where the inmate was given an 
opportunity to cross-examine the officer; further, the statements were admissible under the excited utterances exception to the 
hearsay rule. Damren v. State, 838 So. 2d 512, 2003 Fla. LEXIS 46 (Fla. 2003).

During defendant’s retrial on charges of burglary, the trial court improperly granted the State’s request pursuant to Fla. Stat. § 
90.803(22) to present a witness’s testimony from the first trial in lieu of his live testimony on the basis that the witness was 
now uncooperative, because there was no express finding by the trial court that the witness was unavailable, and defendant’s 
right to confrontation under the Sixth Amendment had been violated. State v. Abreu, 837 So. 2d 400, 2003 Fla. LEXIS 2 (Fla. 
2003).

Fla. Stat. § 90.803(24) is an unconstitutional violation of a defendant’s right to confrontation because it creates a broad 
hearsay exception for a class of elderly adults described as disabled under Fla. Stat. § 825.101(4). State v. Hosty, 835 So. 2d 
1202, 2003 Fla. App. LEXIS 12 (Fla. 4th DCA 2003), rev'd, 2006 Fla. LEXIS 1026 (Fla. June 8, 2006).

Fla. Stat. § 90.803(24)(a) is an unconstitutional violation of defendant’s right to confrontation because it creates a broad 
hearsay exception for a class of elderly adults describing any enumerated act of abuse or neglect not otherwise admissible. 
State v. Hosty, 835 So. 2d 1202, 2003 Fla. App. LEXIS 12 (Fla. 4th DCA 2003), rev'd, 2006 Fla. LEXIS 1026 (Fla. June 8, 
2006).

Fla. Stat. § 90.803(23)(a)2(b) requires other corroborative evidence of the abuse or offense before admitting prior statements 
of the victim only in the situation where the child is unavailable as a witness. Mikler v. State, 829 So. 2d 932, 2002 Fla. App. 
LEXIS 14591 (Fla. 4th DCA 2002).

In a child abuse prosecution, it was reversible error to admithearsay statements consisting of a videotaped interview and 
statements made to a foster parent where the child was unavailable as defined in Fla. Stat. § 90.803(23)(a)(2) due to the 
likelihood of emotional harm if permitted to testify in court, and the trial court failed to find that corroborative evidence had 
existed prior to admitting the testimony. L.W. v. Department of Health & Rehabilitative Servs. (In re C.W.), 681 So. 2d 1181, 
1996 Fla. App. LEXIS 10782 (Fla. 2nd DCA 1996).

Where the first-degree murder prosecution of respondent was not based upon the victimization of the child victim’s brother, 
witnesses’ statements regarding the brother’s statements following the crime constituted inadmissible hearsay and did not fall 
within the exception provided for in Fla. Stat. § 90.803(23). State v. Dupree, 656 So. 2d 430, 1995 Fla. LEXIS 535 (Fla. 
1995).

Fla. Stat. § 90.803(23) requires the trial judge to first determine whether a hearsay statement is reliable and from a trustworthy 
source without regard to corroborating evidence; if the answer is yes, then the trial judge must determine whether other 
corroborating evidence is present; if the answer to either question is no, then the hearsay statements are inadmissible. State v. 
Townsend, 635 So. 2d 949, 1994 Fla. LEXIS 573 (Fla. 1994).
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While a witness that is incompetent is not permitted to testify, that witness is not unavailable under Fla. Stat. § 
90.803(23)(a)(2), because admission of hearsay statements of one who does not understand the duty to tell the truth carries with 
it the risk of inaccuracy. Townsend v. State, 613 So. 2d 534, 1993 Fla. App. LEXIS 634 (Fla. 5th DCA 1993).

Absent finding that child was unavailable to testify under Fla. Stat. § 90.803(23)(a)(2), statements containing evidence of 
child abuse were inadmissible hearsay. Townsend v. State, 613 So. 2d 534, 1993 Fla. App. LEXIS 634 (Fla. 5th DCA 1993).

Where child victim of sexual abuse was unavailable to testify due to age infirmity or likelihood of emotional or mental harm, 
hearsay statements could be allowed under Fla. Stat. § 90.803(23) if circumstances provided safeguards of reliability. State v. 
Townsend, 556 So. 2d 817, 1990 Fla. App. LEXIS 858 (Fla. 5th DCA 1990).

Evidence: Hearsay: Unavailability: Inability to Testify: General Overview

Child was unavailable under § 90.804(1)(b), Fla. Stat., because she refused to testify about her parents despite several attempts 
to elicit the testimony. Based on the child’s display of overly-sexualized behavior for her age, her reaction to her father and the 
fact she suffered from post-traumatic stress disorder, there was sufficient corroborative evidence to admit the statements under 
§ 90.803(23), Fla. Stat. T.O. v. Dep't of Children & Families, 21 So. 3d 173, 2009 Fla. App. LEXIS 17242 (Fla. 4th DCA 
2009).

Evidence: Hearsay: Unavailability: Inability to Testify: Disability

That a sexual assault victim was 13 at the time of the trial did not preclude a finding that she was “unavailable” to testify under 
Fla. Stat. § 90.803(23) due to the mental or emotional harm that testifying could cause, because the statement admitted under 
§ 90.803(23) was made when she was 11. State v. Contreras, 979 So. 2d 896, 2008 Fla. LEXIS 373 (Fla. 2008).

Psychologist’s testimony that a child sexual assault victim suffered from psychological distress and debilitating anxiety, was 
depressed, blamed herself for defendant’s (her father’s) incarceration, and feared testifying, supported a finding that the child 
would suffer severe emotional or mental harm if required to testify and was thus “unavailable” within the meaning of Fla. Stat. 
§ 90.803(23). State v. Contreras, 979 So. 2d 896, 2008 Fla. LEXIS 373 (Fla. 2008).

Child sexual assault victim can be “unavailable” as a witness under Fla. Stat. § 90.803(23) and Crawford v. Washington, 541 
U.S. 36 (2004), due to the mental or emotional harm that testifying can cause. State v. Contreras, 979 So. 2d 896, 2008 Fla. 
LEXIS 373 (Fla. 2008).

Evidence: Procedural Considerations: Exclusion & Preservation by Prosecutor

Where defendant, after being confronted by the victims’ brother, stated he was sorry and that he had been abused by his uncle 
in Cuba, the trial court did not abuse its discretion in admitting the statement related to defendant’s prior sexual abuse, which 
he argued constituted irrelevant, immaterial, and improper character evidence, as the statement was an admission of guilt in 
regard to sexually abusing the victims. Perera v. State, 873 So. 2d 389, 2004 Fla. App. LEXIS 5219 (Fla. 3rd DCA 2004).

Trial court’s admission of a murder victim’s hearsay statements was found to be error where the victim’s state of mind was not 
a material element of the crime, the statements were not relevant to any defense put forth by defendant, nor had defendant 
claimed self-defense, that the victim committed suicide, or that the death was accidental, additionally, there was no basis for 
introduction pursuant to Fla. Stat. § 90.803(3)(a)(2) where the statements did not prove or explain subsequent acts by the 
victim; however, the error was harmless where the statements were of little consequence due to more important witness 
testimony. Taylor v. State, 855 So. 2d 1, 2003 Fla. LEXIS 926 (Fla. 2003), cert. denied, 541 U.S. 905, 124 S. Ct. 1605, 158 L. 
Ed. 2d 248, 2004 U.S. LEXIS 1892 (U.S. 2004).

While the actual police reports were not admissible as substantive evidence under Fla. Stat. § 90.803(8), they served as the 
basis for defendant’s Brady claim to the extent that defendant could have investigated and used the information contained in the 
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reports; moreover, any inconsistent statements made by the state’s witness in the police reports was admissible to impeach the 
witness’s testimony. Rogers v. State, 782 So. 2d 373, 2001 Fla. LEXIS 328 (Fla.), cert. denied, 534 U.S. 886, 122 S. Ct. 195, 
151 L. Ed. 2d 138, 2001 U.S. LEXIS 6512 (U.S. 2001).

Police reports are hearsay, and where testimony as to details of a homicide that law enforcement officers withheld from the 
news media depended on information reported by others, it was erroneously admitted; the business-records exception to the 
hearsay rule failed as a basis for admission because no actual records were offered or admitted, and oral testimony concerning 
business records was not admissible under this exception; where the defense never mentioned media coverage, the testimony as 
to unpublished details of a homicide was irrelevant and, therefore, inadmissible. Bolin v. State, 736 So. 2d 1160, 1999 Fla. 
LEXIS 1046 (Fla. 1999).

While Fla. Stat. § 90.803(23) generally permits admission of hearsay statements by victim of lewd assault, this evidence could 
not be relied upon to establish the corpus delicti because the exception was subject to the broader evidentiary rule that 
statements repudiated at trial may not be used as substantive evidence that the act occurred, and were only useful for 
impeachment. L.E.W. v. State, 616 So. 2d 613, 1993 Fla. App. LEXIS 3849 (Fla. 5th DCA 1993).

Trial court’s findings that a five and one-half year old child sexual battery victim was unavailable because of a substantial 
likelihood of severe emotional or mental harm pursuant to Fla. Stat. § 90.803(23)(a)(2)(b), and that the child’s hearsay 
statements were reliable pursuant to Fla. Stat. § 90.803(23)(a)(1) were sufficiently specific to support ruling that the 
statements were admissible at trial. Seaman v. State, 608 So. 2d 71, 1992 Fla. App. LEXIS 10963 (Fla. 3rd DCA 1992).

Under Fla. Stat. § 90.803(18)(e), statements made by defendant’s brother were not admissible as statements of a co-
conspirator where the state failed to present evidence that a conspiracy existed. L.S. v. State, 591 So. 2d 1105, 1992 Fla. App. 
LEXIS 14 (Fla. 4th DCA 1992).

The procedural safeguards of Fla. Stat. § 90.803(23) were not complied with before the trial court admitted the testimony of 
certain witnesses who testified to out-of-court statements and such failure was clear error in a lewd act upon a child trial 
because the trial court failed to set forth the reasons the court determined the out-of-court statements were reliable, and the 
reason it discounted any indications of a lack of reliability. Weatherford v. State, 561 So. 2d 629, 1990 Fla. App. LEXIS 3096 
(Fla. 1st DCA 1990).

In criminal proceeding where defendant was charged with theft and burglary, the state introduced, as business records, copies 
of the registration certificate and leasing agreement between the rental agency and the car’s owner. The court held that the 
admission of the certificate and agreement was improper because neither document was introduced with the requisite predicate 
to qualify as business records under Fla. Stat. § 90.803(6), but the court affirmed the judgment because the state proved the 
required elements of theft under Fla. Stat. § 812.014 (1987). T.A. v. State, 553 So. 2d 1310, 1989 Fla. App. LEXIS 7016 (Fla. 
3rd DCA 1989).

Where respondent filed motion in limine seeking to exclude victim’s testimony concerning codefendant’s statement, the trial 
court granted the motion as hearsay, but as the excited utterance exception was not a new exception to the hearsay rule, but had 
always been one component of the loosely defined res gestae exception under Fla. Stat. § 90.803(2), the appellate court 
granted certiorari as to this point, quashing the order granting the motion in limine. State v. Johnson, 382 So. 2d 765, 1980 Fla. 
App. LEXIS 15862 (Fla. 2nd DCA 1980).

Evidence: Procedural Considerations: Objections & Offers of Proof: General Overview

General objection by defendant to the admission of computer records that showed a phone call was made from the victim’s 
home to defendant’s pager was insufficient to preserve the issue of the admission of the records under the business records 
exception to the hearsay rule because the specific ground of the objection was not apparent from the context. Jackson v. State, 
738 So. 2d 382, 1999 Fla. App. LEXIS 8344 (Fla. 4th DCA 1999).

Evidence: Procedural Considerations: Objections & Offers of Proof: Objections
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On appeal of a final judgment of foreclosure, the mortgagors' challenge to the sufficiency of the evidence to support the 
judgment, due to the failure of the mortgagee to establish the business records exception to the hearsay rule for the documents, 
was properly before the court based on counsel's objections and that there was only one witness to authenticate the 
documentary evidence in the bench trial. Burdeshaw v. Bank of N.Y. Mellon, 148 So. 3d 819, 2014 Fla. App. LEXIS 16733 
(Fla. 1st DCA 2014).

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence

Because the testimony by the case manager for the loan servicer demonstrated the case manager's familiarity with the original 
lender's practices and procedures for generating the breach letter sent to the borrowers by the original lender, the trial court 
erred in excluding the letter from evidence in a foreclosure action. Jpmorgan Chase Bank Nat'l Ass'n v. Pierre, 215 So. 3d 633, 
2017 Fla. App. LEXIS 4632 (Fla. 4th DCA 2017).

Self-serving statements are generally inadmissible, but the rule of completeness provides that when a writing or recorded 
statement or part thereof is introduced by a party, an adverse party may require the party at that time to introduce any other part 
of any other writing or recorded statement that in fairness ought to be considered contemporaneously. The purpose of the rule is 
to avoid the potential for creating misleading impressions by taking statements out of context. Nock v. State, 211 So. 3d 321, 
2017 Fla. App. LEXIS 2052 (Fla. 4th DCA 2017).

In a foreclosure action, the trial court properly allowed the bank to admit into evidence the original note and mortgage, the 
payment history, and the notice of default, as it was not necessary for the bank's witness to have personal knowledge of the 
prior loan servicer's business practices in order to be qualified to lay a foundation for the documents' admissibility under the 
business records exception. Michel v. Bank of N.Y. Mellon, 191 So. 3d 981, 2016 Fla. App. LEXIS 7315 (Fla. 2nd DCA 2016).

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence: General Overview

In a foreclosure action, as the bank's employee testified about loan information kept by a previous note holder, but did not 
testify that the bank had any mechanisms in place for checking the accuracy of that information, he did not provide the proper 
foundation for admission of the payment history under the business records exception to the hearsay rule, and the trial court 
erred by admitting it into evidence. Holt v. Calchas, LLC, 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

In a foreclosure action, the court erred by admitting into evidence, over appellant's hearsay objection, records purporting to 
show her payment history; as it was unknown whether the witness through whom the records were offered had personal 
knowledge as to accuracy of the figures in the records, the bank did not provide information sufficient to satisfy the business 
records hearsay exception. Holt v. Calchas, LLC, 2014 Fla. App. LEXIS 18081 (Fla. 4th DCA Nov. 5, 2014), op. withdrawn, 
sub. op., 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

Trial court did not err in allowing the State of Florida to play an edited version of a recorded conversations between defendant 
and an undercover police detective, during which defendant thought that the detective was a friend of defendant’s cell-mate, 
who would help defendant frame another person for the murder the victim, in that the State redacted defendant’s statements in 
the recordings where defendant stated that defendant was framing the other person because defendant was innocent as such 
self-serving statements were inadmissible under Fla. Stat. § 90.803(18). Kaczmar v. State, 104 So. 3d 990, 2012 Fla. LEXIS 
1922 (Fla. 2012).

Bank failed to show the amount of the debtors’ indebtedness in a foreclosure action because a loan service specialist’s 
statements were improperly admitted as business records, under Fla. Stat. § 90.803(6)(a), as the specialist did not know who, 
how, or when data entries were made into the loan servicer’s computer system and the specialist could not state if the records 
were made in the regular course of business. Moreover, the specialist relied on data supplied by a prior loan servicing firm, 
with whose procedures the specialist was even less familiar. Glarum v. LaSalle Bank N.A., 83 So. 3d 780, 2011 Fla. App. 
LEXIS 18175 (Fla. 4th DCA 2011).
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Trial court did not err in admitting the mother’s testimony pursuant to Fla. Stat. § 90.803(1), the spontaneous statement 
exception to the hearsay rule, that the murder victim told the mother during a cell phone conversation in response to the 
mother’s question that the murder victim was driving a car and following the husband and “the guy that bought the truck” in a 
case where the husband and murder victim were killed about the time they were selling a truck to defendant. Pursuant to Fla. 
Stat. § 90.803(1), there was no requirement that the statement be made during a startling event in order for it to be admissible. 
Deparvine v. State, 995 So. 2d 351, 2008 Fla. LEXIS 1686 (Fla. 2008).

Testimony of cellular telephone records custodians that persons who placed cell phone calls would have been within a certain 
distance from the cell towers identified with those calls was properly admitted as a business records exception to the hearsay 
rule under Fla. Stat. § 90.803(6). The cell phone information combined with the records of the locations of the cell phone 
towers was sufficient for jurors to ascertain the location of the calls with respect to the location of the towers without the 
necessity of expert testimony. Perez v. State, 980 So. 2d 1126, 2008 Fla. App. LEXIS 3893 (Fla. 3rd DCA 2008), cert. denied, 
556 U.S. 1132, 129 S. Ct. 1618, 173 L. Ed. 2d 1003, 2009 U.S. LEXIS 2006 (U.S. 2009).

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence: Witness Qualifications

In a foreclosure action, the trial court improperly excluded evidence of the mortgagors' loan payment history on the basis that 
the bank's witness could not explain the mechanics of the posting process, as the business records statute had no such 
requirement, and the witness described in detail how payments were received and processed and had personal knowledge 
concerning the accuracy of the bank's records. Wells Fargo Bank, N.A. v. Balkissoon, 183 So. 3d 1272, 2016 Fla. App. LEXIS 
1447 (Fla. 4th DCA 2016).

In a foreclosure action, the trial court erred in excluding evidence of the notice of default and acceleration because the bank's 
witness demonstrated that he was sufficiently familiar with the bank's practice and procedure for generating and sending the 
notice to meet the business records exception. Wells Fargo Bank, N.A. v. Balkissoon, 183 So. 3d 1272, 2016 Fla. App. LEXIS 
1447 (Fla. 4th DCA 2016).

In a foreclosure action, the trial court erred by admitting into evidence under the business records exception a screenshot of a 
computerized record keeping system, as the bank's witness was not qualified to lay the proper foundation for its introduction 
because he did not know anything about the process by which it was created, and his testimony that the screenshot accurately 
reflected the date the endorsement was placed on the note was based entirely on a conversation he had with another employee 
whose last name he did not know.  Sanchez v. Suntrust Bank, 179 So. 3d 538, 2015 Fla. App. LEXIS 17909 (Fla. 4th DCA 
2015).

Evidence: Procedural Considerations: Rulings on Evidence

Trial court did not abuse its discretion by admitting the portion of a witness's perpetuated testimony where she testified that she 
saw a victim point at defendant and say “That's him,” because the victim's statement was made as he was perceiving and 
pointing at defendant, the statement was not made under circumstances that indicated its lack of trustworthiness, and, as such, 
the statement qualified as a “spontaneous statement.” Darnell v. State, 193 So. 3d 88, 2016 Fla. App. LEXIS 7629 (Fla. 3rd 
DCA 2016).

Trial court erred in excluding statements by defendant's former co-worker, who acted as a confidential informant and as an 
agent of the State, because the co-worker's statements fell under the hearsay exception for statements by a party opponent, and 
the statements' exclusion unduly restricted defendant in the pursuit of his entrapment defense. Osorio v. State, 186 So. 3d 601, 
2016 Fla. App. LEXIS 3134 (Fla. 4th DCA 2016).

Trial court's error in admitting an insured's “Exhibit 98,” regarding code upgrade damages, under the business records 
exception was not harmless because the architect, through whose testimony the insured sought to admit the exhibit, could not 
testify as to when 25 of the 26 documents encompassing the exhibit were made and had no information as to whether the 
person who made the documents had knowledge or received information from a person with knowledge. Landmark Am. Ins. 
Co. v. Pin-Pon Corp., 155 So. 3d 432, 2015 Fla. App. LEXIS 189 (Fla. 4th DCA 2015).
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Evidence: Procedural Considerations: Weight & Sufficiency

Although witness who provided the foundation for entry of a loan payment history into evidence did not work for a bank when 
all entries on the document were made, her testimony satisfied the business records exception, as it showed she had personal 
knowledge of and understood bank's record-keeping system. Bank of Am., N.A. v. Delgado, 166 So. 3d 857, 2015 Fla. App. 
LEXIS 6685 (Fla. 3rd DCA 2015).

Evidence was insufficient to convict defendant of sexual battery and lewd or lascivious molestation of his son; although the 
son’s out-of-court statement accusing defendant of molesting him was admissible under Fla. Stat. § 90.803(23), the son 
recanted the statement during trial, and the remaining hearsay evidence could not be used to establish guilt. Johnson v. State, 1 
So. 3d 1164, 2009 Fla. App. LEXIS 557 (Fla. 1st DCA 2009).

Where the only evidence that defendant committed fellatio on a child was the child’s videotaped hearsay statements, which 
were admitted under Fla. Stat. § 90.803(23) and which the child contradicted at trial, the evidence had been insufficient to 
convict defendant of sexual battery involving a minor in violation of Fla. Stat. § 794.011(2)(a). Beber v. State, 887 So. 2d 
1248, 2004 Fla. LEXIS 1992 (Fla. 2004).

Evidence: Relevance: Character Evidence

Trial court was within its discretion in excluding testimony from the victim’s cousin relating to his knowledge of the victim’s 
character for truthfulness as the source of the purported reputation was limited to the victim’s family; yet, one’s reputation 
within one’s family was simply not admissible under Fla. Stat. § 90.803(21) (2012) because family members were neither 
“associates” nor the “community.” Even assuming the cousin’s proffered testimony was sufficiently based on the relevant 
community, his answers were confusing, inconsistent at times, and unresponsive, and it was unclear from the testimony 
whether the cousin was offering reputation evidence based on rumor or his personal opinion about the victim’s veracity from 
his “firsthand knowledge.” Johnson v. State, 108 So. 3d 707, 2013 Fla. App. LEXIS 3301 (Fla. 5th DCA 2013).

Evidence: Relevance: Confusion, Prejudice & Waste of Time

Although it was best left to the discretion of the trial judge to determine if a determination letter issued by a county civil rights 
division would pass the test of admissibility under §§ 90.803 and 90.403, Fla. Stat., the trial court abused its discretion in 
admitting the letter in a former employee’s action because the conclusory nature of the letter left it with little probative value 
when compared to the substantial prejudicial effect it could have had on the jury’s ultimate assessment of the employee’s 
credibility and the pivotal determination as to whether the employee had indeed provided a doctor’s note to her employer. Byrd 
v. BT Foods, Inc., 26 So. 3d 600, 2009 Fla. App. LEXIS 18431 (Fla. 4th DCA 2009).

Evidence: Relevance: Pleas & Related Statements

Because statements made by defendant at a pretrial hearing were admissible as party admissions under Fla. Stat. § 90.803(18), 
and the statements were not made in connection with an offer to plead guilty, defense counsel was not ineffective by failing to 
move to exclude such statements from the penalty phase. Schoenwetter v. State, 46 So. 3d 535, 2010 Fla. LEXIS 1051 (Fla. 
2010).

Evidence: Relevance: Prior Acts, Crimes & Wrongs

Use of similar fact evidence at trial as corroborative for purposes of Fla. Stat. § 90.803(23)(a) is subject to review under an 
abuse of discretion standard. Jones v. State, 728 So. 2d 788, 1999 Fla. App. LEXIS 2198 (Fla. 1st DCA 1999).
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Similar fact evidence of other crimes, wrongs, or acts can be used to corroborate the out-of-court statements of a child victim, 
as required by Fla. Stat. § 90.803(23), when the child is unavailable to testify at trial. Jones v. State, 728 So. 2d 788, 1999 Fla. 
App. LEXIS 2198 (Fla. 1st DCA 1999).

Under Fla. Stat. § 90.803(23), similar fact evidence of other crimes, wrongs, or acts is admissible at trial to corroborate the 
testimony of a child victim in criminal sexual battery prosecutions. Jones v. State, 728 So. 2d 788, 1999 Fla. App. LEXIS 2198 
(Fla. 1st DCA 1999).

Evidence: Relevance: Relevant Evidence

Trial court did not err in allowing the State of Florida to play an edited version of a recorded conversations between defendant 
and an undercover police detective, during which defendant thought that the detective was a friend of defendant’s cell-mate, 
who would help defendant frame another person for the murder the victim, in that the State redacted defendant’s statements in 
the recordings where defendant stated that defendant was framing the other person because defendant was innocent as such 
self-serving statements were inadmissible under Fla. Stat. § 90.803(18). Kaczmar v. State, 104 So. 3d 990, 2012 Fla. LEXIS 
1922 (Fla. 2012).

Defendant’s first-degree murder conviction was appropriate because the State needed to demonstrate that the victim had been 
murdered and a letter written by the victim five days before his disappearance fell within the state-of-mind hearsay exception 
under Fla. Stat. § 90.803(3)(a)(1) since it demonstrated that defendant wanted to reconcile with the mother of their child and 
wanted to be a father to his son. The letter would also explain the victim’s subsequent conduct in clandestinely meeting the 
mother at a motel room, corroborative of the testimony that it was there that he was ambushed by defendant. Wolfe v. State, 34 
So. 3d 227, 2010 Fla. App. LEXIS 6559 (Fla. 4th DCA 2010).

Trial court erred in excluding evidence relevant to defendant’s defense that she had a prescription for the drug which was the 
basis for her possession conviction; if she had been able to produce the prescription she would not have been charged, let alone 
found guilty and, thus, the evidence was relevant. Neiner v. State, 875 So. 2d 699, 2004 Fla. App. LEXIS 7729 (Fla. 4th DCA 
2004).

Although a party’s own statement, offered against the party, can satisfy the admissions exception under Fla. Stat. § 
90.803(18)(a) to the prohibition against hearsay, it is still subject to the general requirement of Fla. Stat. § 90.401 that only 
relevant evidence may be admitted. Moore v. State, 701 So. 2d 545, 1997 Fla. LEXIS 1508 (Fla. 1997), cert. denied, 523 U.S. 
1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2685 (U.S. 1998).

Videotape of a meeting between defendant and hit man hired by defendant, which took place after the murder was committed, 
was relevant evidence of the conspiracy that established premeditation for the murder charge and was admissible under Fla. 
Stat. § 90.803(18)(e). Echols v. State, 484 So. 2d 568, 1985 Fla. LEXIS 3775 (Fla. 1985), cert. denied, 479 U.S. 871, 107 S. 
Ct. 241, 93 L. Ed. 2d 166, 1986 U.S. LEXIS 4137 (U.S. 1986).

Evidence: Scientific Evidence: General Overview

Because the business records rule contained in the Fed. R. Evid. 803(6) is similar to Fla. Stat. § 90.803(6), laboratory reports 
identifying controlled substances are admitted into evidence in criminal cases as business records. Baber v. State, 738 So. 2d 
379, 1999 Fla. App. LEXIS 8343 (Fla. 4th DCA 1999).

Evidence: Scientific Evidence: Blood Alcohol

A hospital record of a blood test made for medical purposes, which is maintained by the hospital as a medical or business 
record, may be admitted in criminal cases pursuant to Fla. Stat. § 90.803(6)(a), the business record exception to the hearsay 
rule. Baber v. State, 775 So. 2d 258, 2000 Fla. LEXIS 1744 (Fla. 2000), cert. denied, 532 U.S. 1022, 121 S. Ct. 1964, 149 L. 
Ed. 2d 758, 2001 U.S. LEXIS 3638 (U.S. 2001).
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In defendant’s trial for driving under the influence, manslaughter, and driving under the influence with personal injury, a report 
of defendant’s blood alcohol test taken pursuant to Fla. Stat. § 316.1933, contained in a hospital record, was admissible with 
no testimony other than that of a hospital record custodian qualifying the report as a business record under Fla. Stat. § 
90.803(6), unless defendant could show it was untrustworthy. Baber v. State, 738 So. 2d 379, 1999 Fla. App. LEXIS 8343 (Fla. 
4th DCA 1999).

Blood alcohol test administered for medical treatment of defendant’s injuries was admissible under Fla. Stat. § 90.803(6)(a) as 
business records in his prosecution for DUI manslaughter charges arising from the accident in which he sustained the injuries. 
Baber v. State, 738 So. 2d 379, 1999 Fla. App. LEXIS 8343 (Fla. 4th DCA 1999).

Where a blood alcohol content lab report was not self-authenticated, and the testifying associate medical examiner was not a 
“custodian or other qualified witness” as contemplated by the statute, the totality of the circumstances in the case resulted in 
this evidence presenting a lack of trustworthiness which precluded admissibility under Fla. Stat. § 90.803(6). Beasley v. Mitel 
of Delaware, 449 So. 2d 365, 1984 Fla. App. LEXIS 12703 (Fla. 1st DCA 1984).

Evidence: Scientific Evidence: DNA

Report showing that defendant’s DNA was not found at the crime scene was properly introduced by defendant under Fla. Stat. 
§ 90.803(6)(a), the business record exception to the hearsay rule, as there was no error in the affidavits used as the predicate 
for its admission, and the State failed to demonstrate that the report, prepared by its own retained expert, was not trustworthy. 
Shorter v. State, 98 So. 3d 685, 2012 Fla. App. LEXIS 16720 (Fla. 4th DCA 2012).

DNA forensic reports prepared for litigation do not categorically lack the presumed trustworthiness of a business record, but 
there is a significant concern under Fla. Stat. § 90.403 about the admissibility of a such a report if the expert preparing it does 
not testify. Shorter v. State, 98 So. 3d 685, 2012 Fla. App. LEXIS 16720 (Fla. 4th DCA 2012).

Evidence: Testimony: Credibility: General Overview

Statements in hospital records that apartment guest fell while exiting a pool were improperly admitted in a slip and fall 
negligence action during cross-examination as impeachment of apartment guest’s testimony, to the prejudice of apartment 
guest; apartment owner failed to establish a proper foundation under the business records exception to hearsay found at Fla. 
Stat. § 90.803(6) or the medical records exception found at Fla. Stat. § 90.803(4). Visconti v. Hollywood Rental Service, 580 
So. 2d 197, 1991 Fla. App. LEXIS 3712 (Fla. 4th DCA 1991).

Evidence: Testimony: Credibility: Impeachment: Bad Character for Truthfulness: General Overview

Fla. Stat. § 90.803(21) allowed evidence of reputation of a person’s character among his associates or in the community to be 
admitted as an exception to the hearsay rule; although a college campus qualified as a definable community, the defendant 
failed to establish necessary predicate for introduction of evidence of victim’s reputation in that community. Webster v. State, 
500 So. 2d 285, 1986 Fla. App. LEXIS 11000 (Fla. 1st DCA 1986).

Evidence: Testimony: Credibility: Impeachment: Prior Inconsistent Statements

Trial court erred in barring defendant from using a prior inconsistent statement to cross-examine the victim under Fla. Stat. § 
90.608(1)(a), and in barring him from calling a detective to offer extrinsic evidence to impeach the victim because the victim’s 
trial testimony conflicted with statements she made as reflected in a 1995 police report; in order to lay the foundation for 
impeaching the victim with extrinsic evidence under § 90.608(1)(a), defendant should have been permitted to ask the victim 
whether she made the statements reflected in the 1995 report, and if she denied or claimed inability to remember making the 
prior inconsistent statements, the trial court should have allowed defendant to call the detective to testify as to what was 
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reflected in the report. These errors were not harmless. Elmer v. State, 114 So. 3d 198, 2012 Fla. App. LEXIS 17748 (Fla. 5th 
DCA 2012).

Evidence: Testimony: Examination: General Overview

In dependency action to remove child from mother’s home, trial court erred in admitting, over objection, child’s out-of-court 
statements by two psychologists, a pediatrician, the guardian ad litem, and two caseworkers without the required hearing to 
determine the trustworthiness of the hearsay under Fla. Stat. § 90.803(23), where child’s testimony was contradicted by the 
mother and stepfather, child was the subject of a custody battle between the parents. Luszczyk v. Department of Health & 
Rehabilitative Servs., 576 So. 2d 431, 1991 Fla. App. LEXIS 2421 (Fla. 5th DCA 1991).

Evidence: Testimony: Examination: Cross-Examination: General Overview

While generally a defendant’s out-of-court, self-serving, exculpatory statements were inadmissible hearsay, when the State 
“opened the door” by eliciting testimony about part of the defendant’s conversation with police, defendant was entitled to 
cross-examine the witness about other relevant statements made during the conversation; hence, the trial court’s action in 
restricting defendant from cross-examination of the investigating officer who interviewed him was not harmless error, as the 
court could not decide beyond a reasonable doubt that such did not contribute to the verdict. Antoury v. State, 943 So. 2d 906, 
2006 Fla. App. LEXIS 20039 (Fla. 5th DCA 2006).

Evidence: Testimony: Experts: General Overview

In a suit between a pathologists’ group and a health maintenance organization (HMO), the groups’ expert medical witnesses 
were permitted to rely on certain commercial publications under Fla. Stat. § 90.803(17), because (1) the information was 
generally used and relied upon by persons in the relevant field, and (2) the evidence established that the HMO itself, in 
processing claims, relied on terms and codes contained in the publications. Health Options, Inc. v. Palmetto Pathology Servs., 
P.A., 983 So. 2d 608, 2008 Fla. App. LEXIS 5506 (Fla. 3rd DCA 2008).

As the psychologist’s testimony that the child victim was “emotionally unavailable” to testify was prejudicial and irrelevant to 
the issues, and she was allowed to impermissibly bolster the child’s out-of-court statements, admission of her testimony was 
reversible error. Cunningham v. State, 801 So. 2d 244, 2001 Fla. App. LEXIS 17499 (Fla. 4th DCA 2001).

Visitation order, which had been based upon the testimony of a child psychologist’s comments regarding the minor child’s 
expression of certain acts allegedly committed by the mother, required reversal where the necessary findings, relating to the 
reliability of the statements of the child, under Fla. Stat. § 90.803(23), had not been met. Coberly v. Coberly, 704 So. 2d 1125, 
1998 Fla. App. LEXIS 875 (Fla. 1st DCA 1998).

Evidence: Testimony: Lay Witnesses: Opinion Testimony: General Overview

Trial court should have excluded under Fla. Stat. § 90.803, statements that defendant’s nine year old daughter suffered from 
fetal alcohol syndrome and that the child was tested positive for cocaine at birth because there were hearsay on hearsay, not 
admissible under any exceptions to the hearsay rule, and were never qualified under the “statements for medical diagnosis or 
treatment” exception; there was, however, no error in allowing one of the witnesses to testify that on one occasion the alleged 
victim “smelled like sex” as lay opinions were permissible under the rules of evidence. Duncan v. State, 583 So. 2d 439, 1991 
Fla. App. LEXIS 7926 (Fla. 4th DCA 1991).

Evidence: Testimony: Lay Witnesses: Personal Knowledge

Although the witness’s statement about a codefendant’s desire to find another man and instruct him to confess to being the 
driver may have been admissible as a statement of the codefendant’s then-existing mental state, and could have been 
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interpreted as evidence that the codefendant was, in fact, the driver, the inmate did not explain how such evidence would have 
been helpful to his defense that, while he was in the car on the morning of the shooting, he was not the shooter. The inmate did 
not point to any evidence—available at the time of his trial—that would have supported an argument that the driver of the car 
was the shooter.  Blake v. State, 180 So. 3d 89, 2014 Fla. LEXIS 3544 (Fla. 2014), cert. denied, 136 S. Ct. 2020, 195 L. Ed. 2d 
226, 2016 U.S. LEXIS 3166 (U.S. 2016).

Family Law: Delinquency & Dependency: Dependency Proceedings

Order adjudicating a mother’s children dependent under Fla. Stat. § 39.01(15)(f) was not supported by competent, substantial 
evidence because the Department presented insufficient evidence to prove that the mother’s ability to care for her children and 
maintain employment was impaired by alcohol and drug use; the only evidence of the mother’s alleged illegal substance abuse 
was the result of a single urine screen as testified to by a child protective investigator, who neither administered the test, 
performed the chemical analysis, or interpreted the results, and that testimony was hearsay and insufficient to lay the necessary 
predicate to introduce the lab report containing the drug test results under Fla. Stat. § 90.803(6)(a). S.S. v. Dep't of Children & 
Families, 81 So. 3d 618, 2012 Fla. App. LEXIS 3806 (Fla. 1st DCA 2012).

Trial court erred in adjudicating a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the trial court improperly admitted one of the children’s out-of-court 
statements to a child protective investigator that the father treated a daughter differently and that the mother and father argued 
and pushed furniture around the family home because the child did not testify at trial, and the Department of Children and 
Family Services did not satisfy the requirements of § 90.803(23), Fla. Stat. for the admission of the child’s statements as the 
out-of-court statements of a child victim. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 
2010 Fla. App. LEXIS 9130 (Fla. 2nd DCA 2010).

Trial court erred in adjudicating a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the mother’s hearsay out-of-court statements to a child protective 
investigator and a police officer about prior domestic violence were not admissible against the father under § 90.803(18)(a)-
(c), Fla. Stat., because he did not make them, and he did not manifest an adoption or belief in them or authorize the mother to 
make them on his behalf. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 2010 Fla. App. 
LEXIS 9130 (Fla. 2nd DCA 2010).

To admit child hearsay under the exception in Fla. Stat. § 90.803, trial court had to hold a hearing regarding the reliability of 
allegedly abused child’s statements to teacher and medical personnel that child’s injuries were made by mother’s use of a belt; 
thus, where trial court failed to determine the reliability of child’s hearsay statements and make findings in that regard, court 
committed reversible error and adjudication of dependency was reversed because child’s hearsay evidence was the only 
evidence to support the judgment. M.P.C. v. Department of Children & Families (In the Interest of D.P.), 709 So. 2d 633, 1998 
Fla. App. LEXIS 4357 (Fla. 2nd DCA 1998).

Family Law: Family Protection & Welfare: Involuntary Commitment

Although defendant’s behavioral records were improperly admitted under Fla. Stat. § 90.803(6), (8) (2002) in defendant’s 
involuntary admission proceeding, defendant was not prejudiced; since the same information was elicited through defendant’s 
witnesses and painted a clear picture of defendant’s longstanding violent behavior toward others and defendant’s lack of 
rehabilitation, in accordance with Fla. Stat. § 393.11(8)(b)3.b, the error was harmless. Kimbrough v. State, 852 So. 2d 335, 
2003 Fla. App. LEXIS 11783 (Fla. 5th DCA 2003).

Family Law: Parental Duties & Rights: Termination of Rights: Involuntary Termination: Child Abuse

Child was unavailable under § 90.804(1)(b), Fla. Stat., because she refused to testify about her parents despite several attempts 
to elicit the testimony. Based on the child’s display of overly-sexualized behavior for her age, her reaction to her father and the 
fact she suffered from post-traumatic stress disorder, there was sufficient corroborative evidence to admit the statements under 
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§ 90.803(23), Fla. Stat. T.O. v. Dep't of Children & Families, 21 So. 3d 173, 2009 Fla. App. LEXIS 17242 (Fla. 4th DCA 
2009).

Family Law: Paternity & Surrogacy: General Overview

Verified affidavit from a DNA testing facility stating that the results and medically accepted procedure were followed in 
accordance with the requirements of Fla. Stat. § 90.803(6) governing the admission of business records into evidence, that the 
paternity evaluation test results were compiled in the course of regularly conducted activity at or near the time of the test by an 
individual employed by the DNA testing facility with knowledge that the practice of the business activity was to keep such 
records, the opinion of paternity contained therein would be admissible under Fla. Stat. § 90.701 through 90.705. Benardo v. 
Dep't of Revenue, 819 So. 2d 161, 2002 Fla. App. LEXIS 6200 (Fla. 4th DCA 2002).

Governments: Legislation: Interpretation

Under Fla. Stat. § 90.803(23), the legislature’s omission of a consistency requirement between a child victim’s out-of-court 
statements and trial testimony was presumed to have been intentional where a literal interpretation of the statute without a 
consistency requirement did not lead to an unreasonable or ridiculous conclusion. Department of Health & Rehabilitative 
Servs. v. M.B., 701 So. 2d 1155, 1997 Fla. LEXIS 719 (Fla. 1997).

Governments: State & Territorial Governments: Licenses

Pursuant to Fla. Stat. §§ 90.803 and 90.902, certification of nonlicensure is admissible as prima facie proof of a violation of 
Fla. Stat. § 489.127. Terranova v. State, 474 So. 2d 1206, 1985 Fla. App. LEXIS 14414 (Fla. 2nd DCA 1985).

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation: General Overview

Award of unemployment benefits was reversed because the appeals referee erroneously viewed the manager’s testimony as 
inadmissible hearsay, when in fact the manager had firsthand knowledge of some, if not most, of the employee’s absences. 
Furthermore, it was not clear that the time sheets were considered hearsay by the referee and that the employer needed to 
satisfy the business records exception to the hearsay rule if it wanted the documents considered. Mid-Florida Freezer 
Warehouses, Ltd. v. Unemployment Appeals Comm'n, 41 So. 3d 1014, 2010 Fla. App. LEXIS 11433 (Fla. 5th DCA 2010).

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation: Eligibility: 
Involuntary Unemployment

Service technician employee’s statements to his service manager that established his dishonesty were admissible evidence 
because they were the employee’s own statements. Arbor Tree Mgmt. v. Fla. Unemployment Appeals Comm'n, 69 So. 3d 376, 
2011 Fla. App. LEXIS 14634 (Fla. 1st DCA 2011).

Real Property Law: Financing: Mortgages & Other Security Instruments: General Overview

Loan payment history was admissible under the business records exception to the hearsay rule because the successor servicer's 
records custodian's testimony established that the successor servicer independently verified the accuracy of the records it 
received from the prior servicer using the successor servicer's verification procedures. Sas v. Fannie Mae, 165 So. 3d 849, 2015 
Fla. App. LEXIS 8761 (Fla. 2nd DCA 2015).

Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures
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In a foreclosure action, the note holder's certified business records affidavit did not include the necessary foundation to admit 
the accompanying documents because the holder's affiant was not the person who prepared the original servicer's (OS's) 
business records, the affidavit failed to demonstrate familiarity with the OS's record-keeping system, and the affidavit also 
failed to address whether the holder verified the documents' accuracy and compliance with industry standards.  Hidden Ridge 
Condo. Homeowners Ass'n v. OneWest Bank, N.A., 183 So. 3d 1266, 2016 Fla. App. LEXIS 1152 (Fla. 5th DCA 2016).

Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: General Overview

Foreclosure judgment was affirmed because appellants failed to present competent evidence at trial to meet their burden of 
proving the affirmative defense that the bank failed to satisfy certain federal regulation requirements as a condition precedent 
prior to foreclosing as it was not shown that the federal regulations even applied to the mortgage at issue. Diaz v. Wells Fargo 
Bank, N.A., 189 So. 3d 279, 2016 Fla. App. LEXIS 5428 (Fla. 5th DCA 2016).

Trial court erred in entering judgment of foreclosure for appellee, as sending appellant notice of breach and opportunity to cure 
was a condition precedent to filing suit, and the only proof notice was sent was appellee's business records, which were 
improperly admitted because the witness lacked personal knowledge as to how appellee processed, compiled, or retained the 
records. Ensler v. Aurora Loan Servs., LLC, 178 So. 3d 95, 2015 Fla. App. LEXIS 16010 (Fla. 4th DCA 2015).

In a foreclosure action, the account balance report and consolidated notes log that the loan servicing company relied on to 
establish standing were incorrectly admitted into evidence as business records, because testimony from a witness who had not 
worked for the mortgage company failed to establish the necessary foundation. The witness lacked knowledge of the mortgage 
company's record-keeping procedures, and was unable to substantiate when the records were made, whether the information 
they contained was derived from a person with knowledge, and whether the mortgage company regularly made such records. 
Hunter v. Aurora Loan Servs., LLC, 137 So. 3d 570, 2014 Fla. App. LEXIS 6170 (Fla. 1st DCA 2014).

Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: Judicial Foreclosures                                    

In a foreclosure case, a lender's assignee established standing because the original note and blank-endorsed allonge was 
properly authenticated and introduced into evidence at trial; the transfer of data and records was established by a witness from 
the loan servicer's successor pursuant to Fla. Stat. § 90.803(6)(a).Bank of N.Y. Mellon v. Beaufort, 2017 Fla. App. LEXIS 
18713 (Fla. 3rd DCA Dec. 13, 2017).

                                                                     

Trial court erred in dismissing a bank's foreclosure complaint because it improperly excluded a payoff printout and testimony 
by the bank's witness concerning the loan payment history and third party default letter, as they were admissible under the 
business record exception to the hearsay rule.Deutsche Bank Nat'l Trust Co. v. De Brito, 2017 Fla. App. LEXIS 16382 (Fla. 3rd 
DCA Nov. 8, 2017).

                                 

Final summary judgment to a mortgagor in a mortgagee's foreclosure action was error, as an affidavit provided by the 
mortgagee satisfied the business records hearsay exception, and raised a genuine issue of material fact regarding the validity of 
a release that was executed by the mortgagor. Onewest Bank, FSB v. Jasinski, 173 So. 3d 1009, 2015 Fla. App. LEXIS 9028 
(Fla. 2nd DCA 2015).

In a foreclosure action, there was not sufficient evidence to support the amount of indebtedness, as the only evidence was 
erroneously admitted hearsay that was not qualified for the business records exception because the witness did not establish a 
foundation that qualified the printout as a business record and that qualified her as a records custodian or other knowledgeable 
person. Burdeshaw v. Bank of N.Y. Mellon, 148 So. 3d 819, 2014 Fla. App. LEXIS 16733 (Fla. 1st DCA 2014).
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Real Property Law: Financing: Mortgages & Other Security Instruments: Foreclosures: Private Power-of-Sale 
Foreclosure

Trial court erred in entering a judgment of foreclosure in favor of a bank because there was insufficient evidence to support the 
amount due and owing under the loan since purported business records were admitted in error; the record failed to demonstrate 
that an adequate foundational predicate was established, and the loan transaction records relied on to establish the outstanding 
debt constituted inadmissible hearsay. Channell v. Deutsche Bank Nat'l Trust Co., 173 So. 3d 1017, 2015 Fla. App. LEXIS 
9515 (Fla. 2nd DCA 2015).

Torts: Premises Liability & Property: General Premises Liability: General Overview

Summary judgment dismissing hospital visitor’s personal injury case was not warranted where she testified at deposition that a 
hospital employee attributed her fall to excessive floor wax, because the employee’s statement was admissible as a party 
admission under Fla. Stat. § 90.803(18)(d) and established evidentiary basis for finding of negligence by the hospital. Troya v. 
Miami Beach Health Care Group, 780 So. 2d 228, 2001 Fla. App. LEXIS 1357 (Fla. 3rd DCA 2001).

Torts: Transportation Torts: Motor Vehicles

In a negligence action arising out of an automobile collision, the admission of a physical therapy record with the phrase “heavy 
labor overuse” in the heading was properly admitted because the phrase was not opinion or diagnosis; therefore, the business 
record was not rendered inadmissible under Fla. Stat. § 90.803(6)(b). A judgment in favor of defendants was upheld. Vereb v. 
Sardoni, 795 So. 2d 260, 2001 Fla. App. LEXIS 13586 (Fla. 5th DCA 2001).

Torts: Wrongful Death & Survival Actions: Causation

In a wrongful death action, the trial court did not err in allowing a nursing home to introduce a Food and Drug Administration 
advisory and accompanying black box warning concerning the deceased resident’s prescription medication because the nursing 
home’s defense was based on its theory that the resident suffered a fatal arrhythmia potentially caused by the medication. The 
advisory was admissible pursuant to the activities of the agency exception to the hearsay rule under Fla. Stat. § 90.803(8). 
Benjamin v. Tandem Healthcare, Inc., 93 So. 3d 1076, 2012 Fla. App. LEXIS 10488 (Fla. 4th DCA 2012).

Transportation Law: Private Vehicles: Operator Licenses: General Overview

Trial court did not abuse its discretion in allowing a police officer to testify concerning defendant’s date of birth as it appeared 
on his driver’s license because, even if defendant did not voluntarily hand over his license to the officer, the date of birth on his 
driver’s license was admissible as an adoptive admission of defendant. Jones v. State, 127 So. 3d 622, 2013 Fla. App. LEXIS 
16766 (Fla. 4th DCA 2013).

Transportation Law: Private Vehicles: Vehicle Registration: General Overview

Officer’s testimony that he ran a car’s VIN through the database on his in-car computer did not fall within the Fla. Stat. § 
90.803(10) hearsay exception because the State did not offer into evidence either a certification or testimony from someone 
with knowledge that a diligent search failed to disclose record, report, statement, or data compilation, or entry; further, there 
was no witness to show that the records were kept in accordance with § 90.803(6) and in such a manner that the fact would 
have been recorded if it had occurred. The officer’s legally insufficient evidence was the only evidence offered to prove that 
defendant was operating an unregistered vehicle, so defendant should have been acquitted on that charge. Riggins v. State, 67 
So. 3d 244, 2010 Fla. App. LEXIS 17177 (Fla. 2nd DCA 2010).

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: General Overview
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Insurance claims forms were admissible under Fla. Stat. § 90.803(18) at employee’s worker’s compensation hearing because 
claimant had authorized the release of any records necessary to process the claim. Luttrell v. Roger Holler Chevrolet, 625 So. 
2d 921, 1993 Fla. App. LEXIS 10499 (Fla. 1st DCA 1993).

Medical records that contradicted employee’s claim that he had never complained of lower back symptoms prior to accident 
were admissible at worker’s compensation hearing under Fla. Stat. § 90.608(1)(a). Luttrell v. Roger Holler Chevrolet, 625 So. 
2d 921, 1993 Fla. App. LEXIS 10499 (Fla. 1st DCA 1993).

Where a lab report produced by employer was the sole evidence that employee tested positive for cocaine, employee qualified 
for unemployment benefits because employer failed to establish that employee tested positive for drugs and that the lab report 
was a business record of the lab, which would have made the report admissible as an exception to the hearsay rule under Fla. 
Stat. § 90.803(6). Ft. Lauderdale v. Florida Unemployment Appeals Com., 536 So. 2d 1074, 1988 Fla. App. LEXIS 4894 (Fla. 
4th DCA 1988).

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: Medical Evidence

In a workers’ compensation case, the judge erred in relying on statements in a doctor’s letter to deny claimant’s request for 
physical therapy. The letter was hearsay not within the exceptions set out in  Fla. Stat. § 90.803(4), (6).  Vaughan v. Broward 
Gen. Med. Ctr., 105 So. 3d 569, 2012 Fla. App. LEXIS 21759 (Fla. 1st DCA 2012).

Research References & Practice Aids

RESEARCH REFERENCES & PRACTICE AIDS

Florida Statutes references.

Chapter 39. Proceedings Relating to Children, F.S. § 39.407. Medical, psychiatric, and psychological examination and 
treatment of child; physical, mental, or substance abuse examination of person with or requesting child custody.

Chapter 90. Evidence Code, F.S. § 90.614. Prior statements of witnesses.

Chapter 90. Evidence Code, F.S. § 90.805. Hearsay within hearsay.

Chapter 90. Evidence Code, F.S. § 90.902. Self-Authentication.

Chapter 316. State Uniform Traffic Control, F.S. § 316.1934. Presumption of impairment; testing methods.

Chapter 327. Vessel Safety, F.S. § 327.354. Presumption of impairment; testing methods.

Chapter 409. Social and Economic Assistance, F.S. § 409.920. Medicaid provider fraud.

Chapter 414. Family Self-Sufficiency, F.S. § 414.39. Fraud.

Chapter 817. Fraudulent Practices, F.S. § 817.685. Credit card transaction records.

Law Reviews & Journals

The 2001 Evidence Law The Residual Exception to the Hearsay Rule — Has It Been Abused — A Survey Since the 1997 
Amendment, Leonard Birdsong, Fall 2001,  26 Nova L. Rev. 59.

2010 Survey of Juvenile Law, Michael J. Dale, Fall 2010, 35 Nova L. Rev. 137.
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Case Note: Evidence — Florida Court Uses Broad Adverse Party Witness Definition For Both Impeachment and Admissions 
Purposes — Smith v. Fortune Insurance Co., 404 So. 2d 821 (Fla. 1st Dist. Ct. App. 1981), Sarah E. Nall, Spring 1982, 10 Fla. 
St. U.L. Rev. 277.

Civil Procedure, Anesha Worthy, Spring 2007, 36 Stetson L. Rev. 927.

Convicting Child Sex Offenders Post Baugh v. State of Florida: Does The Prosecution Have a Chance?, Lindsey A. Kraig, 
Summer 2008, 9 Fl. Coastal L. Rev. 603.

Criminal Law/Evidence — Admissibility Of Third-Party Testimony On Out-Of-Court Statements Made to a Witness Through 
An Interpreter — Chao v. State, 478 So. 2d 30 (Fla. 1985), George V. Matlock, Summer 1986, 14 Fla. St. U.L. Rev. 371.

Evidence: 1995 Survey of Florida Law, Dale Alan Bruschi, Fall 1995, 20 Nova L. Rev. 167.

Evidence: 1994 Survey of Florida Law, Dale Alan Bruschi, Fall 1994, 19 Nova L. Rev. 127.

Evidence: 1996 Survey of Florida Law, Dale Alan Bruschi, Fall 1996, 21 Nova L. Rev. 149.

Filling The Void: Another Look At Florida’s Approach To Entrapment, John E. Fennelly, Winter 1993, 20 Fla. St. U.L. Rev. 
631.

The Florida Evidence Code and the Separation of Powers Doctrine: How To Distinguish Substance and Procedure Now That It 
Matters, Michael P. Dickey, Fall 2004, 34 Stetson L. Rev. 109.

Florida Style Manual: 1991 Edition, Produced By Florida State University Law Review, Fall 1991, 19 Fla. St. U.L. Rev. 525.

Florida’s Request For Admission Rule: 150 Years On The Road to Inconsistency, Ineffectiveness and Appellate Nullification, 
Mitchell J. Frank, Spring 2005, 6 Fl. Coastal L. Rev. 255.

Forfeiture by Wrongdoing: A Survey and An Argument For Its Place in Florida, Timothy M. Moore, Summer 2008, 9 Fl. 
Coastal L. Rev. 525.

Idaho v. Wright: The Defenestration of Corroborating Evidence, John Claiborne Koski, September, 1991, 46 U. Miami L. Rev. 
205.

Jacob’s Voice, Esau’s Hands: Evidence-Speak For Trial Lawyers, Edward D. Ohlbaum, Fall 2001, 31 Stetson L. Rev. 7.

Juridical Hubris: A Comment on Baugh v. State of Florida, Melissa Lloyd, Spring, 2005, 5 Barry L. Rev. 129.

Juvenile Law: 2001 Survey of Florida Law, Michael J. Dale, Spring 2002, 26 Nova L. Rev. 903.

Juvenile Law Issues in Florida in 1998, Michael J. Dale, Spring 1999, 23 Nova L. Rev. 819.

Juvenile Law, Michael J. Dale, Fall 1997, 22 Nova L. Rev. 179.

Recent Development: Evidence: Hearsay Exceptions.Confrontation Clauses, Jay Daigneault, Spring 2006, 35 Stetson L. Rev. 
1122.

Recent Development: Evidence: Hearsay Exceptions.Confrontation Clauses, Jay Daigneault, Spring 2006, 35 Stetson L. Rev. 
1128.

Recent Development: Evidence: Hearsay Exceptions.Confrontation Clauses, Jay Daigneault, Spring 2006, 35 Stetson L. Rev. 
1134.
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Repudiated Allegations Of Child Sexual Abuse: How Much Corroboration Is Enough?, Jamie L. Wershbale, Summer 2008, 9 
Fl. Coastal L. Rev. 613.

Section I: Is The Florida Supreme Court Up to the Task of Being America’s Criminal Evidence Court? the Florida Supreme 
Court vs. the United States Supreme Court: The Florida Decision in Conner v. State and the Federal Interpretation of 
Confrontation and Federal Rule of Evidence 807, Stacey Schulman, July 2001, 55 U. Miami L. Rev. 583.
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Lost the Battle by Eliminating Section 90.803(4) as an Alternative Tool in Prosecuting Child Sexual Abuse?, Celina E. 
Contreras, July 2001, 55 U. Miami L. Rev. 533.

Section I: Is The Florida Supreme Court Up to the Task of Being America’s Criminal Evidence Court? Response, Celina E. 
Contreras, July 2001, 55 U. Miami L. Rev. 661.

Section I: Is The Florida Supreme Court Up to the Task of Being America’s Criminal Evidence Court? When Children and the 
Elderly Are Victims: Balancing The Rights of the Accused Against Those of the Victim, Professor Charles W. Ehrhardt, July 
2001, 55 U. Miami L. Rev. 645.

To See or Not to See the Defendant: Expanding The Use of Florida’s Special Procedures For Taking the Testimony of 
Witnesses, Glenn F. Lang, Winter 1991, 18 Fla. St. U.L. Rev. 321.

Special Topics in the Law of Evidence: The Admissibility of Expert Psychological Testimony in Cases Involving the Sexual 
Misuse of a Child, Dirk Lorenzen, March 1988 — May, 1988,  42 U. Miami L. Rev. 1033.

Special Topics in the Law of Evidence: The Meaning of “Bad Faith” Under the Exceptions to the Hearsay Rule, Peter F. 
Valori, November, 1993, 48 U. Miami L. Rev. 481.

Student Work: Rule 3.190(c)(4): A Rule Meant to Be Broken?, Paul O’Neil, Fall 2007, 37 Stetson L. Rev. 339.

Symposium: Dispute Resolution In the Law School Curriculum: Opportunities and Challenges, Part II: Oiling Rusty Wheels: A 
Small Claims Mediation Narrative, Don Peters, December 1998, 50 Fla. L. Rev. 761.

Symposium On Child Sexual Abuse Prosecutions: The Current State of the Art: Indicia Of Reliability and Face to Face 
Confrontation: Emerging Issues In Child Sexual Abuse Prosecutions, Michael H. Graham, November, 1985, 40 U. Miami L. 
Rev. 19.

Symposium On Child Sexual Abuse Prosecutions: The Current State of the Art: See No Evil? Can Insulation Of Child Sexual 
Abuse Victims Be Accomplished Without Endangering the Defendant’s Constitutional Rights?, Wallace J. Mlyniec and 
Michelle M. Dally, November, 1985, 40 U. Miami L. Rev. 115.

Symposium: The Schiavo Case: Interdisciplinary Perspectives: (Mis)framing Schiavo As Discrimination Against Persons with 
Disabilities, Leslie Pickering Francis, J.D., Ph.D. and Anita Silvers, Ph.D., April 2007, 61 U. Miami L. Rev. 789.

Treatises

Dubreuil’s Florida Workers’ Compensation Handbook, Chapter 9 Additional Defenses, § 9.02 Intoxication Defense.

Florida Civil Procedure, Chapter 14. Depositions, § 14-5. Use of Depositions At Trial.

Florida Civil Procedure, Chapter 21. Trials, § 21-3. Trial Jury.

Florida Civil Procedure, Chapter 24. Judgments and Post-Trial Motions, § 24-2. Summary Judgments.

Florida Criminal Defense Trial Manual, Chapter 18 Check Offenses, Part One: Uttering Worthless Check, § 18.2 Applicable 
Statutes.
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Florida Criminal Defense Trial Manual, Chapter 18 Check Offenses, Part Two: Obtaining Property in Return for Worthless 
Check, § 18.12 Applicable Statutes.

Florida Evidence Manual, Chapter 1 General Provisions, § 90.102.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 1 General Provisions, § 90.104.01 Text of the Rule.

Florida Evidence Manual, Chapter 1 General Provisions, § 90.106.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 4 Relevancy, § 90.401.01 Text of the Rule.

Florida Evidence Manual, Chapter 4 Relevancy, § 90.403.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 5 Privileges, § 90.501.01 Text of the Rule.

Florida Evidence Manual, Chapter 6 Witnesses, § 90.603.01 Text of the Rule.

Florida Evidence Manual, Chapter 6 Witnesses, § 90.608.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 6 Witnesses, § 90.612.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 6 Witnesses, § 90.613.01 Text of the Rule.

Florida Evidence Manual, Chapter 7 Opinion and Expert Testimony, § 90.701.01 Text of the Rule.

Florida Evidence Manual, Chapter 7 Opinion and Expert Testimony, § 90.702.01 Text of the Rule.

Florida Evidence Manual, Chapter 7 Opinion and Expert Testimony, § 90.704.01 Text of the Rule.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.801.01 Text of the Rule.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.802.01 Text of the Rule.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.803.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.804.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.805.01 Text of the Rule.

Florida Evidence Manual, Chapter 9 Authentication and Identification, § 90.901.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 9 Authentication and Identification, § 90.902.01 Text of the Rule.

Florida Evidence Manual, Chapter 10 Contents of Writings, Recordings, and Photographs, § 90.957.01 Text of the Rule.

Florida Family Law, Division IV Dissolution of Marriage, Chapter 57A Electronic Lawyering, § 57A.05 Admissibility of 
Electronically-Stored Information.

Florida Family Law, Division V Parent-Child Relationships, Chapter 90 Paternity, Part I. Legal Background, B. 
Establishing Paternity in Paternity Proceeding, § 90.24 Evidence to Prove Paternity.

Florida Family Law, Division V Parent-Child Relationships, Chapter 90 Paternity, Part I. Legal Background, B. 
Establishing Paternity in Paternity Proceeding, § 90.25 Use of Evidence and Burden of Proof.

Florida Torts, VI. Remedies, Chapter 111 Pain and Suffering, B. Proving Pain and Suffering, § 111.21 Testimony.
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Florida Torts, VI. Remedies, Chapter 111 Pain and Suffering, B. Proving Pain and Suffering, § 111.23 Exhibits and 
Demonstrative Evidence.

Florida Torts, II. Actions Based on Intentional Conduct, Chapter 20 Assault and Battery, I. Legal Background, A. Liability 
for Assault and Battery, § 20.09 Special Issues Related to Child Abuse.

Practice Guides

LexisNexis Practice Guide: Florida Civil Discovery, Chapter 5 Discovery of Electronic Information, IX. Admitting 
Electronic Evidence At Trial, § 5.45 Checklist.

LexisNexis Practice Guide: Florida Civil Discovery, Chapter 5 Discovery of Electronic Information, IX. Admitting 
Electronic Evidence At Trial, § 5.49 Authentication Must Determine Writing is What Proponent Claims.

LexisNexis Practice Guide: Florida Civil Discovery, Chapter 5 Discovery of Electronic Information, IX. Admitting 
Electronic Evidence At Trial, § 5.50 Computer Printouts Are Admissible if Exception to Hearsay.

LexisNexis Practice Guide: Florida Civil Discovery, Chapter 6 Oral Depositions, III. Drafting, Issuing and Serving a 
Subpoena in Florida, § 6.10 Subpoenas Have Basic Format Requirements.

LexisNexis Practice Guide: Florida Civil Discovery, Chapter 12 Requests for Admission, VII. Using Answers to Requests for 
Admission in Litigation, § 12.60 Admission Binding Only if Used by Requesting Party Against Responding Party.

LexisNexis Practice Guide: Florida Civil Discovery — Discovery of Electronic Information, Chapter 5 Discovery of 
Electronic Information, IX. Admitting Electronic Evidence At Trial, § 5.45 Checklist.

LexisNexis Practice Guide: Florida Civil Discovery — Discovery of Electronic Information, Chapter 5 Discovery of 
Electronic Information, IX. Admitting Electronic Evidence At Trial, § 5.49 Authentication Must Determine Writing is What 
Proponent Claims.

LexisNexis Practice Guide: Florida Civil Discovery — Discovery of Electronic Information, Chapter 5 Discovery of 
Electronic Information, IX. Admitting Electronic Evidence At Trial, § 5.50 Computer Printouts Are Admissible if Exception 
to Hearsay.

Southeast Transaction Guide, Unit I. Business Entities, Division 2. Corporate Operation and Termination, § 22.203 
Declaration of Mailing of Notice of Meeting of Board of Directors.

Southeast Transaction Guide, Unit I. Business Entities, Division 2. Corporate Operation and Termination, § 23.23 Declaration 
of Service of Notice of Meeting of Shareholders.

Jury Instructions

Florida Forms of Jury Instruction, I. Instructions Used in All Civil Actions, Part A. Procedure and General Instructions, 
Chapter 1 Drafting and Use of Instructions, and Instructions Before and During Trial, Part C. General Instructions, 2. 
Instructions During Trial, § 1.43 Depositions and Other Prior Testimony (Fla. Std. Jury Instr. [Civ.] 301.1a.).

Florida Forms of Jury Instruction, III. Tort Actions, Part I. Remedies, Chapter 145 Death and Survival Actions, Part B. 
Preliminary Issues § 145.10 Issue as to Proof of Death of Decedent.

FLORIDA BAR PUBLICATIONS

Evidence in Florida, Chapter 2. Judicial Notice; Presumptions; Burden of Proof, I. Judicial Notice, C. Discretionary 
Judicial Notice, 6. [§ 2.11] Official Actions of Legislative, Executive, and Judicial Departments of United States or State.
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Evidence in Florida, Chapter 5. Witnesses, II. Competency to Testify, A. In General, 7. [§ 5.8] Memory.

Evidence in Florida, Chapter 5. Witnesses, V. Refreshing Recollection of Witness, C. Refreshing Recollection Technique, 1. 
[§ 5.49] Theory.

Evidence in Florida, Chapter 6. Impeachment, II. Methods of Impeachment, A. Prior Inconsistent Statements, 3. Extrinsic 
Evidence, c. [§ 6.6] Laying Foundation.

Evidence in Florida, Chapter 8. Hearsay Rule, I. [§ 8.1] Introduction.

Evidence in Florida, Chapter 8. Hearsay Rule, III. The Components of Hearsay, E. [§ 8.8] Offered For The Truth.

Evidence in Florida, Chapter 8. Hearsay Rule, III. The Components of Hearsay, F. Examples of Statements Not Being 
Offered for Truth of Contents, 4. [§ 8.12] Statements Offered to Show Declarant’s State of Mind.

Evidence in Florida, Chapter 9. Hearsay Exceptions, I. Functional Approach to Hearsay Problems, D. [§ 9.4] Hearsay 
Exceptions: General Considerations.

Evidence in Florida, Chapter 9. Hearsay Exceptions, II. Hearsay Exceptions and the Sixth Amendment’s Right to 
Confrontation, B. Testimonial Hearsay and the Confrontation Clause After Crawford v. Washington, 7. [§ 9.12] To Which 
Proceedings Does The Confrontation Clause, And Thus Crawford, Apply?

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, A. [§ 9.15] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 1. [§ 9.16] Nature of Admissions.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 2. [§ 9.17] Basic Requirements.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 3. [§ 9.18] Admissions or Statement Against Interest.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 4. Personal or Actual Admissions, a. [§ 9.19] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 4. Personal or Actual Admissions, b. [§ 9.20] Personal Admissions and Adverse Parties 
Under Rules of Civil Procedure.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 4. Personal or Actual Admissions, c. [§ 9.21] Personal Admissions, Impeachment Testimony, 
and Corpus Delicti Requirement in Criminal Cases.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 5. [§ 9.23] Adoptive Admissions.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 6. [§ 9.24] Authorized Admissions.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 7. Employee Admissions, a. [§ 9.25] In General.
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Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 7. Employee Admissions, b. [§ 9.26] Employment Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 7. Employee Admissions, c. [§ 9.27] Requirements of Content and Firsthand Knowledge.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 7. Employee Admissions, d. [§ 9.28] Form Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 7. Employee Admissions, e. [§ 9.29] Employee Admissions by Attorneys.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 7. Employee Admissions, f. [§ 9.30] Employee Admissions Against The State in Criminal 
Cases..

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 7. Employee Admissions, g. [§ 9.31] Multiple-Party Cases.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 8. Coconspirator Statements as Admissions, a. [§ 9.32] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 8. Coconspirator Statements as Admissions, b. [§ 9.33] Coconspirator Statements and the 
Confrontation Clause.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 8. Coconspirator Statements as Admissions, c. [§ 9.34] Special Jury Instructions and the 
Coconspirator Hearsay Exception.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 8. Coconspirator Statements as Admissions, d. General Predicate for Introduction, (2) [§ 
9.36] Independent Proof Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, B. Admissions, 8. Coconspirator Statements as Admissions, e. [§ 9.40] Additional Requirements.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 1. [§ 9.41] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 2. Spontaneous Statements, a. [§ 9.42] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 2. Spontaneous Statements, b. [§ 9.43] Spontaneity 
Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 2. Spontaneous Statements, c. [§ 9.44] Timing 
Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 2. Spontaneous Statements, d. [§ 9.45] Lack of 
Trustworthiness.
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Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 3. Excited Utterances, a. [§ 9.46] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 3. Excited Utterances, b. [§ 9.47] Timing Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 3. Excited Utterances, c. [§ 9.48] Exciting Event 
Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 3. Excited Utterances, d. [§ 9.49] Exclusion for 
Untrustworthiness.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 3. Excited Utterances, e. [§ 9.50] “First Complaint” 
Exception.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, D. Statements of Existing Mental, Emotional, or Physical Condition, 1. [§ 9.51] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, D. Statements of Existing Mental, Emotional, or Physical Condition, 2. [§ 9.52] Timing Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, D. Statements of Existing Mental, Emotional, or Physical Condition, 3. [§ 9.53] Identity of Declarant 
Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, D. Statements of Existing Mental, Emotional, or Physical Condition, 4. [§ 9.54] Relevancy of Declarations.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, D. Statements of Existing Mental, Emotional, or Physical Condition, 5. [§ 9.55] Statements Used to Prove 
Subsequent Conduct.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, E. Statements for Purposes of Medical Diagnosis or Treatment, 1. [§ 9.56] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, E. Statements for Purposes of Medical Diagnosis or Treatment, 2. [§ 9.57] Identities of Listener and 
Declarant.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, E. Statements for Purposes of Medical Diagnosis or Treatment, 3. [§ 9.58] Purpose of Statement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, E. Statements for Purposes of Medical Diagnosis or Treatment, 4. [§ 9.59] Content Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, E. Statements for Purposes of Medical Diagnosis or Treatment, 5. [§ 9.60] Trustworthiness of Statement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, F. Recorded Recollection, 1. [§ 9.61] In General.
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Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, F. Recorded Recollection, 2. [§ 9.62] Recordation Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, F. Recorded Recollection, 3. [§ 9.63] Memory Failure Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 1. [§ 9.64] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 2. [§ 9.65] Types of Business Records.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 3. [§ 9.66] Writing Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 4. [§ 9.67] Personal Knowledge Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 5. [§ 9.68] Custodian or Qualified Witness 
Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 6. [§ 9.69] Exclusion for Untrustworthiness.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 7. [§ 9.70] Opinions or Diagnoses in Business 
Records.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, G. Records of Regularly Conducted Business Activity, 9. [§ 9.72] Objections to Admission of Business 
Records.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, H. Public Records and Reports, 1. [§ 9.73] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, H. Public Records and Reports, 2. [§ 9.74] Varieties of Public Records.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, H. Public Records and Reports, 3. [§ 9.75] Writing and Content Requirements.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, H. Public Records and Reports, 4. [§ 9.76] Exclusion for Untrustworthiness.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 1. [§ 9.77] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 2. [§ 9.78] Constitutionality of F.S. 90.803.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 3. [§ 9.79] Notice Requirements.
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Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 4. Pretrial Findings Requirement, a. [§ 9.80] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 4. Pretrial Findings Requirement, b. [§ 9.81] Findings of 
Reliability.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 4. Pretrial Findings Requirement, c. [§ 9.82] Findings of 
Unavailability.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 4. Pretrial Findings Requirement, d. [§ 9.83] Need for 
Corroborating Evidence.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 5. [§ 9.84] Relationship of Child Victim’s Statements to Other 
Hearsay Provisions.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, A. [§ 9.85] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, B. [§ 9.86] Absence of Entry in Business Records.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, C. [§ 9.87] Absence of Entry in Public Records.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, D. [§ 9.88] Records of Vital Statistics.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, E. [§ 9.89] Records of Religious Organizations.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, F. [§ 9.90] Marriage, Baptismal, and Similar Certificates.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, G. [§ 9.91] Family Records.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, H. [§ 9.92] Records of Documents Affecting Interest in Property.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, I. [§ 9.93] Statements in Documents Affecting Interest in Property.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, J. [§ 9.94] Statements in Ancient Documents.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, K. [§ 9.95] Market Reports; Commercial Publications.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, L. [§ 9.96] Miscellaneous Reputation Exceptions.
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Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, M. [§ 9.97] Former Testimony.

Evidence in Florida, Chapter 9. Hearsay Exceptions, IV. Infrequently Encountered Hearsay Exceptions Not Conditioned on 
Declarant’s Unavailability, N. [§ 9.98] Statements of Elderly Persons or Disabled Adults.

Evidence in Florida, Chapter 9. Hearsay Exceptions, V. Hearsay Exceptions Conditioned on Declarant’s Unavailability, A. 
[§ 9.99] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, V. Hearsay Exceptions Conditioned on Declarant’s Unavailability, E. 
Former Testimony, 2. [§ 9.104] Depositions as Former Testimony.

Evidence in Florida, Chapter 13. Florida Trial Objections, Specific Objections.

Video Surveillance in Personal Injury Cases, by Robert I. Rubin and Mark J. Stempler, June, 2011, 85 Fla. Bar J. 98.

State v. Lopez: Florida’s New “On-Going Emergency” Rule, by Jonathan Olson, March, 2009, 83 Fla. Bar J. 41.

Proceed with Caution: The Effect of Disciplinary Determinations on Civil Suits Involving Engineers, by Jonathan Yi, 
December, 2007, 81 Fla. Bar J. 10.

Crawford’s Impact on Florida Criminal Law: What’s in and What’s Out in the World of Hearsay, By William D. Matthewman, 
April, 2006, 80 Fla. Bar J. 10.

Wrestling with Crawford v. Washington and the New Constitutional Law of Confrontation, by John F. Yetter, October, 2004, 
78 Fla. Bar J. 26.

Criminal Law: So You’re Faced with Child Hearsay: What’s In, What’s Not, by George E. Tragos and Peter A. Sartes, 
October, 2004, 78 Fla. Bar J. 54.

Dead Man Talking—Requiem for Summary Judgment Under Florida’s “Dead Man’s” Statute, by Glenn J. Waldman, April, 
2004, 78 Fla. Bar J. 28.

Administrative Law: Agency Substantive Jurisdiction—The More Things Change., by Robert C. Downie II, June, 2002, 76 
Fla. Bar J. 79.

Talking Heads—Virtual Reality and the Presence of Defendants in Court, by David A. Davis, February, 2001, 75 Fla. Bar J. 
26.

Family Law: Family Violence: A Report on the State of the Research, by Judge Cindy S. Lederman and Neena M. Malik, 
December, 1999, 73 Fla. Bar J. 58.

Criminal Law: Joint Criminal Trials with Multiple Juries: Why They Are Used and Suggested Ways to Implement Them, By 
Adam Hersh, April, 1999, 73 Fla. Bar J. 72.

Defending the “Child as Witness” Rule, By Deborah Marks, November, 1998, 72 Fla. Bar J. 49.

General Practice: Evidentiary Trends in Domestic Violence, by Judge David M. Gersten, July/August, 1998, 72 Fla. Bar J. 65.

Family Law: Practical Aspects of Parenting Conflicts: Preparing Parents for Litigation, by Judge Renee Goldenberg, January, 
1998, 72 Fla. Bar J. 54.

New Developments in the Law Ex Parte Communications with Current and Former Employees of a Corporate Defendant, by 
Bernard H. Dempsey, Jr., December, 1997, 71 Fla. Bar J. 10.
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Florida Condominium and Community Association Law, Chapter 11 Alternative Dispute Resolution, X. Final Hearings, C. [§ 
11.83] Transcripts.

Florida Construction Law and Practice, 9 Trial Preparation, III. Project Documentation, D. Document Use, 1. [§ 9.20] 
Depositions.

Florida Juvenile Law and Practice, Chapter 8. Disposition in Delinquency Cases, III. Disposition, C. Disposition 
Components, 3. Restitution, a. [§ 8.23] Child.

Florida Juvenile Law and Practice, Chapter 13. Proceedings from Petition to Adjudicatory Hearing in Dependency Cases, 
V. Discovery, B. [§ 13.17] Required Disclosure.

Florida Juvenile Law and Practice, Chapter 14. Adjudicatory Hearing in Dependency Cases, IV. Testimony by Child, A. [§ 
14.10] In General.

Florida Juvenile Law and Practice, Chapter 14. Adjudicatory Hearing in Dependency Cases, IV. Testimony by Child, E. [§ 
14.14] Hearsay.

Florida Juvenile Law and Practice, Chapter 18. Appeals in Dependency and Termination of Parental Rights Cases, VI. Briefs, 
D. Contents, 3. [§ 18.31] Statement of the Case and of the Facts.

Florida Real Property Title Examination and Insurance, Chapter 3. Searching For and Examining Title, III. Examination 
of Title, A. Introduction, 4. [§ 3.20] Use of Affidavits.

Florida Bar Civil Trial Preparation, Part Three: Discovery, V. Requests to Admit, C. Use of Requests, 2 Drafting Of Request.

Florida Bar Civil Trial Preparation, Part Four: Evidence, III. Introduction of Nontestimonial Evidence, E. Business Records, 1 
In General.

Florida Bar Civil Trial Preparation, Part Four: Evidence, III. Introduction of Nontestimonial Evidence, F. Public Records, 1 In 
General.

Florida Real Property Litigation, 5 Foreclosures, 5-A General Foreclosure Procedure, IX. Final Judgment, C. [§ 5.39] 
After Defendant Answers.

Business Litigation in Florida, 11 Pretrial Preparation and Trial Procedures; Direct Examination, Cross-Examination, Redirect, 
and Rebuttal, I. Pretrial Preparation, B. Issues for Exhibits, 2. [§ 11.3] Hearsay.

Business Litigation in Florida, 11 Pretrial Preparation and Trial Procedures; Direct Examination, Cross-Examination, Redirect, 
and Rebuttal, I. Pretrial Preparation, B. Issues for Exhibits, 3. [§ 11.4] Business Records.

Business Litigation in Florida, 11 Pretrial Preparation and Trial Procedures; Direct Examination, Cross-Examination, Redirect, 
and Rebuttal, VII. Use of Depositions At Trial, A. [§ 11.48] In General.

Business Litigation in Florida, 11 Pretrial Preparation and Trial Procedures; Direct Examination, Cross-Examination, Redirect, 
and Rebuttal, VII. Use of Depositions At Trial, C. [§ 11.50] Testimony Of Party Or Corporate Representative.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, B. [§ 12.4] Hearsay Exceptions.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, 1. [§ 12.5] In General.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, a. [§ 12.6] 
Memorandum, Report, Record, Or Data Compilation.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, b. [§ 12.7] Made At Or 
Near Time.
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Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, c. [§ 12.8] By Person 
With Knowledge.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, (1) [§ 12.10] Proper 
Evidentiary Foundation.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, (2) [§ 12.11] Who May 
Serve As Records Custodian.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, f. [§ 12.12] Unless 
Sources Of Information Or Other Circumstances Show Lack Of Trustworthiness.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, g. [§ 12.13] What 
Constitutes “Business”.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, C. Business Records, 3. [§ 12.14] Documents 
Prepared By Third Parties And Statements By Third Parties In Documents As Business Records.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, D. [§ 12.15] Admissions And Documentary 
Evidence.

Business Litigation in Florida, 12 Selected Problems in Evidence, III. Exhibits, I. [§ 12.20] Pleadings As Evidence.

Business Litigation in Florida, 12 Selected Problems in Evidence, V. Pretrial Discovery as Evidence, B. [§ 12.26] Testimony 
From Another Case.

Florida Civil Trial Practice, 9 Exclusion of Witnesses and Limitations on Testimony, IV. Limitations on Testimony, D. 
Privileged Communications, 11. [§ 9.25] Blood Tests.

Florida Civil Trial Practice, 9 Exclusion of Witnesses and Limitations on Testimony, IV. Limitations on Testimony, E. 
Hearsay, 2. [§ 9.28] Exceptions To Hearsay Rule.

Florida Civil Trial Practice, 10 Direct Examination, V. Particular Types of Witnesses, B. [§ 10.23] Children.

 Florida Civil Trial Practice, 13 Documentary Evidence, III. Admissibility of Documents and Use At Trial, B. [§ 13.18] Use of 
Documents At Trial.

Florida Civil Trial Practice, 13 Documentary Evidence, III. Admissibility of Documents and Use At Trial, G. [§ 13.23] 
Impeachment Of Witness.

Florida Civil Trial Practice, 13 Documentary Evidence, IV. Forms, A. [§ 13.29] Suggested Questions To Establish Foundation 
For Business Records.

Florida Civil Trial Practice, 13 Documentary Evidence, IV. Forms, D. [§ 13.32] Suggested Questions To Establish Foundation 
For Email Message Received By Proponent.

Florida Civil Trial Practice, 13 Documentary Evidence, IV. Forms, E. [§ 13.33] Suggested Questions To Establish Foundation 
For Opposing Party’ s Internet Webpage.

Florida Dissolution of Marriage, 7 Discovery, IV. Formal Discovery Procedures, B. Production of Documents, 4. Forms, c. 
[§ 7.36] Notice Of Intention To Serve Subpoena Duces Tecum On Nonparty.

Florida Dissolution of Marriage, 11 Parental Responsibility, IV. Considerations in Parental Responsibility and Parenting 
Plan Decisions, A. Best Interest of Child, 3. Statutory Factors, h. [§ 11.42] Child Abuse.

Florida Dissolution of Marriage, 11 Parental Responsibility, V. Protecting the Child in Litigation, G. Children as Witnesses, 
1. [§ 11.55] In General.
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