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§ 90.801. Hearsay; definitions; exceptions.

(1) The following definitions apply under this chapter:

(a) A “statement” is:

1. An oral or written assertion; or

2. Nonverbal conduct of a person if it is intended by the person as an assertion.

(b) A “declarant” is a person who makes a statement.

(c) “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in 
evidence to prove the truth of the matter asserted.

(2) A statement is not hearsay if the declarant testifies at the trial or hearing and is subject to cross-examination concerning 
the statement and the statement is:

(a) Inconsistent with the declarant’s testimony and was given under oath subject to the penalty of perjury at a trial, 
hearing, or other proceeding or in a deposition;

(b) Consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant 
of improper influence, motive, or recent fabrication; or

(c) One of identification of a person made after perceiving the person.

History

S. 1, ch. 76-237; s. 1, ch. 77-77; ss. 19, 22, ch. 78-361; ss. 1, 2, ch. 78-379; s. 2, ch. 81-93; s. 497, ch. 95-147.

Annotations

Case Notes

Administrative Law: Agency Adjudication: Hearings: General Overview

Civil Procedure: Venue: Motions to Transfer: General Overview

Civil Procedure: Remedies: Costs & Attorney Fees: General Overview

Constitutional Law: Bill of Rights: Fundamental Rights: Criminal Process: Right to Confrontation

Contracts Law: Negotiable Instruments: Types: Promissory Notes

Criminal Law & Procedure: Criminal Offenses: Crimes Against Persons: Assault & Battery: Simple Offenses: 
Elements
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Evidence: Hearsay: Exceptions: Business Records: Admissibility in Criminal Trials

Evidence: Hearsay: Exceptions: Present Sense Impression: Personal Perceptions
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Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: Identifications

Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: Consistent Statements

Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: Inconsistent Statements

Evidence: Hearsay: Exemptions: Statements by Party Opponents: General Overview

Evidence: Hearsay: Hearsay Within Hearsay

Evidence: Hearsay: Rule Components

Evidence: Hearsay: Rule Components: General Overview

Evidence: Hearsay: Rule Components: Declarants

Evidence: Hearsay: Rule Components: Nonverbal Conduct

Evidence: Hearsay: Rule Components: Statements

Evidence: Hearsay: Rule Components: Truth of Matter Asserted
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Evidence: Hearsay: Unavailability: Absence of Declarants

Evidence: Illegal Eavesdropping: Interception of Information
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Evidence: Judicial Notice: Adjudicative Facts: Proceedings in Other Courts

Evidence: Procedural Considerations: Curative Admissibility

Evidence: Procedural Considerations: Exclusion & Preservation by Prosecutor

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence: General Overview

Evidence: Procedural Considerations: Weight & Sufficiency

Evidence: Relevance: General Overview

Evidence: Relevance: Confusion, Prejudice & Waste of Time

Evidence: Scientific Evidence: Autopsies

Evidence: Scientific Evidence: DNA

Evidence: Testimony: Credibility: General Overview
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Evidence: Testimony: Credibility: Impeachment: Prior Inconsistent Statements
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Evidence: Testimony: Experts: General Overview
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Family Law: Delinquency & Dependency: Dependency Proceedings

Family Law: Family Protection & Welfare: Children: Abuse, Endangerment & Neglect

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation: Benefit 
Entitlements

Transportation Law: Private Vehicles: Vehicle Registration: License Plates: Temporary Plates

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: General Overview

Administrative Law: Agency Adjudication: Hearings: General Overview

At an informal hearing before the Brevard County School Board that expelled students from a high school for violating the 
board’s rule that prohibited the buying, using, or selling of illegal drugs or counterfeit substances while on school grounds, 
each child’s admission made to an administrative dean or deans at the high school was admissible against him under Fla. Stat. § 
90.803(18) although as applied to the other students each admission was hearsay under Fla. Stat. § 90.801(1)(c) but still 
admissible at the administrative hearing. Adams v. School Bd., 470 So. 2d 760, 1985 Fla. App. LEXIS 14517 (Fla. 5th DCA 
1985).

Civil Procedure: Venue: Motions to Transfer: General Overview

Transfer of venue from Broward County to St. Johns County under Fla. Stat. § 47.051 was improper because although a 
vehicle owner and a driver were residents of St. Johns County, a foreign corporation, which was a co-defendant, was not shown 
to have an agent there as a printout of an internet search of its website, listing the names of some businesses, was hearsay. 
Padin v. Travis, 990 So. 2d 1255, 2008 Fla. App. LEXIS 14646 (Fla. 4th DCA 2008).

Civil Procedure: Remedies: Costs & Attorney Fees: General Overview

Affidavits at a hearing to assess attorney’s fees were hearsay under Fla. Stat. § 90.801 and Fla. Stat. § 90.802. Roggemann v. 
Boston Safe Deposit & Trust Co., 670 So. 2d 1073, 1996 Fla. App. LEXIS 2638 (Fla. 4th DCA 1996).

Constitutional Law: Bill of Rights: Fundamental Rights: Criminal Process: Right to Confrontation

Autopsy report is testimonial hearsay under the Confrontation Clause, U.S. Const. amend. VI, as such autopsy reports are 
admitted for the truth of the matter asserted, include solemn declarations or affirmations of fact, and are prepared for the 
primary purpose of establishing some fact that is likely to be used at trial. Rosario v. State, 175 So. 3d 843, 2015 Fla. App. 
LEXIS 12848 (Fla. 5th DCA 2015).

Trial court properly concluded that the greater weight of the evidence demonstrated that a probationer committed a battery and, 
therefore, willfully and substantially violated the terms of his probation; further, because the holding in Crawford did not apply 
to revocation proceedings, the admission of hearsay testimony was proper. Russell v. State, 982 So. 2d 642, 2008 Fla. LEXIS 
753 (Fla. 2008), cert. denied, 555 U.S. 916, 129 S. Ct. 272, 172 L. Ed. 2d 201, 2008 U.S. LEXIS 6106 (U.S. 2008).

Trial court’s admission of defendant’s blood test results was not erroneous, as such was non-testimonial and admissible as a 
business record, and did not violate defendant’s confrontation rights. Sellers v. State, 973 So. 2d 543, 2007 Fla. App. LEXIS 
20679 (Fla. 1st DCA 2007).

In a prosecution for sexual battery and strong-arm robbery, the trial court erroneously admitted hearsay against defendant, 
denying him the right to confrontation and entitling him to a new trial, even though the detective testifying about the 
declarant’s statement did not actually repeat the same, as an inescapable inference from the testimony was that the declarant’s 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CHS-2F91-DXC8-0166-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M4C1-6SKW-D4PY-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D137-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-4PC0-003F-33V9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-4PC0-003F-33V9-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GSW-8X81-F07Y-1001-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5GSW-8X81-F07Y-1001-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDK-MTF0-TX4N-G14T-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDK-MTF0-TX4N-G14T-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RGX-7P90-TX4N-G0N4-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RGX-7P90-TX4N-G0N4-00000-00&context=


Page 6 of 57

Fla. Stat. § 90.801

statements furnished the police with evidence of defendant’s guilt. Roman v. State, 937 So. 2d 235, 2006 Fla. App. LEXIS 
14714 (Fla. 3rd DCA 2006).

Contracts Law: Negotiable Instruments: Types: Promissory Notes

Because a promissory note was not hearsay and was admissible for its independent legal significance, a bank was not obligated 
to establish that the note qualified as a business record, and the trial court erred when it sustained appellees' hearsay objection 
to the note. Deutsche Bank Nat'l Trust Co., Etc. v. Alaqua Prop., Etc., 190 So. 3d 662, 2016 Fla. App. LEXIS 6147 (Fla. 5th 
DCA 2016).

Criminal Law & Procedure: Criminal Offenses: Crimes Against Persons: Assault & Battery: Simple Offenses: 
Elements

Police officer’s identification of the victim of a battery was based on inadmissible hearsay under Fla. Stat. § 90.801(1)(c) 
(2010) as the State did not show that the officer had personal knowledge of the victim’s identity apart from her displaying to 
him a “Florida ID,” which was an out-of-court statement, and the officer’s testimony was offered for the truth of the matter 
asserted on the ID — that the photograph of the victim depicted on the license was the victim. Without the officer’s hearsay 
testimony, there was no proof as to the identity of the victim, an essential element of the crime of battery. Holborough v. State, 
103 So. 3d 221, 2012 Fla. App. LEXIS 20448 (Fla. 4th DCA 2012).

Criminal Law & Procedure: Criminal Offenses: Crimes Against Persons: Violation of Protective Orders: Application & 
Issuance

Injunction was error because there was no competent evidence that the former boyfriend committed the acts that occurred in 
2013 and 2014 since the victim, his ex-girlfriend, did not see who committed the acts, and her testimony regarding her friends’ 
or neighbors’ observations constituted hearsay. Further, the hearsay evidence did not prove that the boyfriend committed the 
acts alleged, it merely established that a black man committed the acts and that the boyfriend was talking about the incidents 
with the victim’s friends after the incidents occurred. Leaphart v. James, 185 So. 3d 683, 2016 Fla. App. LEXIS 1746 (Fla. 2nd 
DCA 2016).

Order extending a temporary domestic violence injunction was improper because the trial court erroneously limited the wife’s 
presentation of evidence to events that occurred after the date of the hearing originally scheduled on the initial injunction, and, 
as a result, it was virtually impossible for the wife to meet her burden under Fla. Stat. § 741.30(6)(a); evidence that the 
husband had communicated with the wife through third parties was not enough, standing alone, to show a reasonable fear of 
continuing violence and the wife’s testimony about a threat the husband made to the children contained hearsay not subject to 
an exception, and could not have been considered to support extension of the injunction. The current statute did not provide for 
a series of temporary injunctions in lieu of a permanent injunction and there was insufficient evidence to support a permanent 
injunction. Bacchus v. Bacchus, 108 So. 3d 712, 2013 Fla. App. LEXIS 3302 (Fla. 5th DCA 2013).

Criminal Law & Procedure: Criminal Offenses: Homicide: Voluntary Manslaughter: General Overview

Insufficient evidence existed to convict defendant of manslaughter with a firearm because a first witness did not see defendant 
take anything from the victim or possess a gun and a second witness’s prior inconsistent statement that defendant took a 
necklace from the victim and had a gun could not be the sole evidence of guilt and had to comport with Fla. Stat. § 
90.801(2)(a). Aime v. State, 4 So. 3d 57, 2009 Fla. App. LEXIS 1265 (Fla. 4th DCA 2009).

Criminal Law & Procedure: Criminal Offenses: Property Crimes: Burglary & Criminal Trespass: General Overview
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Trial court committed reversible error in limiting defendant’s proposed cross-examination of his girlfriend, who committed a 
burglary to which defendant was charged with being a principal pursuant to Fla. Stat. § 777.011, as to statements made by 
defendant during the burglary because what defendant said immediately before and during the burglary was relevant to his 
participation in the crime as a principal, the questions were within the subject matter of the State’s direct examination as 
contemplated by Fla. Stat. § 90.612(2) because they fell into the gap that had been left in the criminal transaction after the 
State’s direct examination, the statements made by defendant that were depicted on a surveillance video were not hearsay under 
Fla. Stat. § 90.801(1)(c) because they were statements describing ambiguous acts or verbal parts of acts, and the error was not 
harmless. Stotler v. State, 834 So. 2d 940, 2003 Fla. App. LEXIS 445 (Fla. 4th DCA 2003).

Criminal Law & Procedure: Criminal Offenses: Property Crimes: Burglary & Criminal Trespass: Criminal Trespass: 
Elements

Defendant’s conviction for trespassing on property other than a structure or a conveyance after warning was not supported by 
sufficient evidence as the State provided insufficient evidence of the officer’s authority to arrest defendant for trespass after 
warning. The testimony of the officer who gave the initial trespass warning to defendant four months earlier, to the effect that 
his authority came from the housing project management who had signed a document that gave officers to authority to issue 
trespass warnings to persons without proper authorization to be on the premises, was hearsay under § 90.801(1)(c), Fla. Stat. 
(2011). J.G. v. State, 114 So. 3d 1078, 2013 Fla. App. LEXIS 9266 (Fla. 2nd DCA 2013).

Criminal Law & Procedure: Criminal Offenses: Property Crimes: Larceny & Theft: Elements

In a juvenile’s prosecution for petit theft, a store officer’s recitation of his co-worker’s statement that a juvenile took a bracelet 
from the store was classic hearsay under Fla. Stat. § 90.801(1)(c), and because this hearsay statement was the only evidence of 
the theft, other than an unsigned acknowledgment of guilt form, its admission was not harmless. It was not admissible to prove 
a logical sequence of events. J.B. v. State, 2014 Fla. App. LEXIS 141 (Fla. 4th DCA Jan. 8, 2014).

Criminal Law & Procedure: Criminal Offenses: Vehicular Crimes: License Violations: Revoked & Suspended Licenses

In defendant’s prosecution for driving while defendant’s license was permanently revoked, it was error to bar defendant’s 
testimony about what government officials told defendant about the reinstatement of defendant’s driving privilege because, (1) 
under Fla. Stat. § 90.801(1)(c), this was only offered to show defendant’s good-faith belief that defendant’s privilege was 
reinstated, and (2) the testimony was relevant to defendant’s only defense. Velcofski v. State, 96 So. 3d 1069, 2012 Fla. App. 
LEXIS 14852 (Fla. 4th DCA 2012).

Criminal Law & Procedure: Arrests: Probable Cause

Statements offered by an arresting officer at a hearing on defendant’s motion to suppress evidence seized from him following 
his arrest were not hearsay because they were not offered to prove the truth of the statements but to show what information the 
arresting officer had when making his probable cause determination. State v. Littles, 68 So. 3d 976, 2011 Fla. App. LEXIS 
13901 (Fla. 5th DCA 2011).

Criminal Law & Procedure: Search & Seizure: Search Warrants: Probable Cause: Imputed & Collective Knowledge

Defendant’s motion to suppress was properly granted because no exception to the Fla. Stat. § 90.801(1)(c) hearsay rule existed 
that would allow a second officer to testify as to what an initial officer told him was the reason for the traffic stop in a case 
challenging the validity of the initial stop and to allow that testimony to be admitted in evidence for the truth of the matter; the 
fellow officer rule was not a rule of evidence. Ferrer v. State, 785 So. 2d 709, 2001 Fla. App. LEXIS 7318 (Fla. 4th DCA 
2001), overruled,  State v. Bowers, 87 So. 3d 704, 2012 Fla. LEXIS 429 (Fla. 2012).
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Criminal Law & Procedure: Interrogation: General Overview

Because a police interrogation was not a “proceeding” under Fla. Stat. § 90.801(2)(a), a statement that was gained from it 
could not be used as substantive evidence of guilt against a criminal defendant; therefore, the admission of a trial witness’ prior 
inconsistent statement made during police questioning was error. Delgado-Santos v. State, 471 So. 2d 74, 1985 Fla. App. 
LEXIS 14623 (Fla. 3rd DCA 1985), aff'd, 497 So. 2d 1199, 1986 Fla. LEXIS 2776 (Fla. 1986).

Criminal Law & Procedure: Grand Juries: Evidence Before the Grand Jury: General Overview

Witnesses’ grand jury testimony concerning their identification of defendant from a videotape of multiple murders was 
admissible as substantive evidence under Fla. Stat. § 90.801(2)(a), because: (1) they testified at the trial and were subject to 
cross-examination; (2) the prior statements were made under oath; and (3) the statements were inconsistent with their trial 
testimony. Ibar v. State, 938 So. 2d 451, 2006 Fla. LEXIS 383 (Fla. 2006), cert. denied, 549 U.S. 1208, 127 S. Ct. 1326, 167 L. 
Ed. 2d 79, 2007 U.S. LEXIS 2117 (U.S. 2007).

Criminal Law & Procedure: Discovery & Inspection: Depositions: General Overview

Child’s accusation of defendant during a discovery deposition taken pursuant to Fla. R. Crim. P. 3.220 was not admissible, 
pursuant to Fla. Stat. § 90.801(2)(a), as substantive evidence in defendant’s trial for lewd, lascivious, or indecent assault on the 
child and sexual battery after the child recanted her accusation of defendant. State v. Green, 667 So. 2d 756, 1995 Fla. LEXIS 
2040 (Fla. 1995), overruled,  Beber v. State, 853 So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Criminal Law & Procedure: Discovery & Inspection: Depositions: Scope

Discovery depositions of two witnesses who were robbed were not admissible because the hearsay statements were not 
contrary to the interests of either witness and were equivocal on the issue of identification without notice that defendant 
intended to use the testimony as substantive evidence, the State had neither the motive nor the opportunity to develop their 
testimony further to test its reliability. Ducas v. State, 84 So. 3d 1213, 2012 Fla. App. LEXIS 5487 (Fla. 3rd DCA 2012).

Criminal Law & Procedure: Eyewitness Identification: General Overview

Trial court erred in permitting a police officer to testify to the identification of defendant made by his children because the 
officer’s testimony of what the children said was inadmissible hearsay since the children did not testify; Fla. Stat. § 
90.801(2)(c) requires the declarant to testify at trial. Golden v. State, 114 So. 3d 404, 2013 Fla. App. LEXIS 8452 (Fla. 4th 
DCA 2013).

Trial court erred by admitting a detective’s testimony pertaining to a child victim’s identifications of defendant as the 
perpetrator of an alleged attempted sexual battery from a photo pack because the witness did not testify concerning the photo 
pack identifications and was never asked if she could identify defendant as her assailant; the testimony did not meet the Fla. 
Stat. § 90.801(2)(c) (1998) hearsay exception. Deans v. State, 988 So. 2d 1271, 2008 Fla. App. LEXIS 12872 (Fla. 5th DCA 
2008).

Accusatory statements in the form of a narrative are not admissible into evidence pursuant to Fla. Stat. § 90.801(2)(c); thus, 
where three of the prosecution’s witnesses at defendant’s manslaughter trial repudiated their prior out-of-court statements 
accusing defendant of committing the crimes charged, the trial court improperly permitted the State to play the tape-recorded 
prior statements in their entirety for the jury because, inter alia, the statements were not admissible as statements of 
identification under § 90.801(2)(c) where the tape-recorded statements were largely accusatory narratives that recited the 
witnesses’ accounts of the shooting and defendant’s role in it. Smith v. State, 880 So. 2d 730, 2004 Fla. App. LEXIS 7559 (Fla. 
2nd DCA 2004).
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Fla. Stat. § 90.801

Under Fla. Stat. § 90.801(2)(c), a statement is not hearsay if the declarant testifies at the trial and is subject to cross-
examination concerning the statement and the statement is one of identification of a person made after perceiving the person. 
Evans v. State, 838 So. 2d 1090, 2002 Fla. LEXIS 2406 (Fla. 2002), cert. denied, 540 U.S. 846, 124 S. Ct. 121, 157 L. Ed. 2d 
84, 2003 U.S. LEXIS 5786 (U.S. 2003).

When a victim gave descriptions of her attacker to her boyfriend and a police officer, testimony from the boyfriend and officer 
regarding the victim’s statements was not admissible under Fla. Stat. § 90.801(c)(2). The statements were a description to 
which the exception did not apply, and were not an identification to which the statute would apply. Puryear v. State, 810 So. 2d 
901, 2002 Fla. LEXIS 169 (Fla. 2002).

Testimony regarding statements a victim made to the witnesses describing her assailant were not admissible under the 
provisions of Fla. Stat. § 90.801(c)(2), declaring that a statement of identification of a person made after perceiving the person 
was not hearsay. Puryear v. State, 810 So. 2d 901, 2002 Fla. LEXIS 169 (Fla. 2002).

Because a victim of a carjacking testified at trial and was subject to cross-examination, the victim’s out-of-court identification 
was non-hearsay, because it was one of identification of defendant made after perceiving him, and a police officer’s testimony 
concerning the victim’s out-of-court identification of defendant was admissible at trial under Fla. Stat. § 90.801(2)(c), because 
an identification made shortly after the crime was inherently more reliable than a later identification in court. Lewis v. State, 
777 So. 2d 452, 2001 Fla. App. LEXIS 1355 (Fla. 4th DCA 2001).

Pursuant to Fla. Stat. § 90.801(2), the trial court did not err in defendant’s trial for burglary by allowing an officer to testify 
that a witness to the crime identified defendant, by name, as the perpetrator at the initial investigation immediately following 
the incident, because such testimony was not hearsay when the identifying witness was before the court and testified to that 
effect at trial. Liscinsky v. State, 700 So. 2d 171, 1997 Fla. App. LEXIS 11551 (Fla. 4th DCA 1997).

Criminal Law & Procedure: Eyewitness Identification: Fair Identification Requirement

Trial court did not err in allowing a detective to state that a car owner identified defendant as the person who stole her car, 
where the State planned to call the owner as a witness but was unable to locate her, and defendant’s counsel did not object to or 
move to strike the detective’s testimony. Fernandez v. State, 722 So. 2d 879, 1998 Fla. App. LEXIS 14888 (Fla. 3rd DCA 
1998).

Ordinarily, a statement of identification is not hearsay, if the person making the identification also testifies at trial, pursuant to 
Fla. Stat. § 90.801(2)(c). Fernandez v. State, 722 So. 2d 879, 1998 Fla. App. LEXIS 14888 (Fla. 3rd DCA 1998).

Criminal Law & Procedure: Eyewitness Identification: Independent Source Evidence

Defendant was properly convicted of second degree murder, because evidence of defendant’s flight was not inadmissible 
hearsay under Fla. Stat. § 90.801(2)(c), since defendant did not object or move to strike a detective’s testimony, thereby 
waiving any possible error in admitting the identification testimony. Fernandez v. State, 722 So. 2d 879, 1998 Fla. App. LEXIS 
14888 (Fla. 3rd DCA 1998).

Criminal Law & Procedure: Eyewitness Identification: Photo Identifications

In general, identifications from a photo lineup are admissible as substantive evidence under Fla. Stat. § 90.801(2)(c); the 
provision frequently comes into play in criminal cases in which a witness has seen the perpetrator of a crime and later makes an 
identification from the photo lineup, and the police officer who conducted the photo lineup may testify to the identification by 
the witness, which comes in as substantive evidence under ch. 90.801(2)(c). State v. Richards, 843 So. 2d 962, 2003 Fla. App. 
LEXIS 6043 (Fla. 3rd DCA 2003).
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Fla. Stat. § 90.801

“Perceiving” a person under Fla. Stat. § 90.801(2)(c) may occur through voice identification; thus, identifying a person as a 
telephone caller by voice identification is a statement of identification of a person made after perceiving the person, and 
making a visual identification of a defendant in a photo lineup is a statement of identification of a person made after perceiving 
the person. State v. Richards, 843 So. 2d 962, 2003 Fla. App. LEXIS 6043 (Fla. 3rd DCA 2003).

Criminal Law & Procedure: Eyewitness Identification: Showup Identifications

Victim’s statement that he was confident he could identify his assailant did not qualify as a statement of “identification” for the 
purposes of Fla. Stat. § 90.801(2)(c), which states that the phrase “identification of a person made after perceiving him” refers 
to the witness seeing the person after the criminal episode and identifying that person as the offender. Simmons v. State, 782 So. 
2d 1000, 2001 Fla. App. LEXIS 5536 (Fla. 4th DCA 2001).

Criminal Law & Procedure: Counsel: Effective Assistance: Trials

Trial counsel was not ineffective for failing to use a witness's deposition to impeach her testimony that she spoke on the phone 
with defendant only once on December 9, 1992 because the deposition did not establish that she and defendant spoke twice on 
December 9, as the witness did not specify how late she returned home and exactly when she received a call from defendant, 
and therefore the deposition could not have been used as a prior inconsistent statement. Davis v. State, 136 So. 3d 1169, 2014 
Fla. LEXIS 1212 (Fla. 2014).

Inmate presented a legally sufficient case of ineffective assistance of counsel since defense counsel could have raised an 
objection, or made a motion for a mistrial to a detective’s testimony that an investigation was undertaken, and that it was 
discovered that the inmate was the only person in possession of the escape truck on the day of the crime; the detective’s 
testimony was inadmissible hearsay. Brizendine v. State, 971 So. 2d 217, 2008 Fla. App. LEXIS 12 (Fla. 4th DCA 2008).

Criminal Law & Procedure: Trials: Defendant's Rights: Right to Confrontation

Trial court’s admission of defendant’s blood test results was not erroneous, as such was non-testimonial and admissible as a 
business record, and did not violate defendant’s confrontation rights. Sellers v. State, 973 So. 2d 543, 2007 Fla. App. LEXIS 
20679 (Fla. 1st DCA 2007).

Criminal Law & Procedure: Trials: Examination of Witnesses: Cross-Examination

Trial court committed reversible error in limiting defendant’s proposed cross-examination of his girlfriend, who committed a 
burglary to which defendant was charged with being a principal pursuant to Fla. Stat. § 777.011, as to statements made by 
defendant during the burglary because what defendant said immediately before and during the burglary was relevant to his 
participation in the crime as a principal, the questions were within the subject matter of the State’s direct examination as 
contemplated by Fla. Stat. § 90.612(2) because they fell into the gap that had been left in the criminal transaction after the 
State’s direct examination, the statements made by defendant that were depicted on a surveillance video were not hearsay under 
Fla. Stat. § 90.801(1)(c) because they were statements describing ambiguous acts or verbal parts of acts, and the error was not 
harmless. Stotler v. State, 834 So. 2d 940, 2003 Fla. App. LEXIS 445 (Fla. 4th DCA 2003).

Criminal Law & Procedure: Witnesses: Credibility

Defendant did not receive a fair trial because a police officer improperly volunteered testimony that essentially vouched for a 
witness’s credibility in a manner that tied the witness’s credibility both to a version of events the witness gave to officers prior 
to trial and to the same version of events the witness gave the jury during defendant’s criminal trial. Tumblin v. State, 29 So. 3d 
1093, 2010 Fla. LEXIS 258 (Fla. 2010).
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Fla. Stat. § 90.801

Consistency or inconsistency of a prior statement, for purposes of Fla. Stat. § 90.801(2)(b), is determined by comparing the 
content of that statement with the content of the trial testimony; who should be believed as to the making of the prior statement 
is not a question of admissibility, but one of credibility for the jury. Cunningham v. State, 679 So. 2d 70, 1996 Fla. App. LEXIS 
9454 (Fla. 4th DCA 1996).

Under Fla. Stat. § 90.801(2)(b), a witness’s prior consistent statements to a police officer that were given on the night of her 
arrest, but 23 days before she made her plea agreement, were admissible to rebut the implication of recent fabrication. 
Cunningham v. State, 679 So. 2d 70, 1996 Fla. App. LEXIS 9454 (Fla. 4th DCA 1996).

Criminal Law & Procedure: Witnesses: Impeachment

State could not for purpose of impeaching its own witness offer the witness’s original statement made to a detective that 
defendant admitted the shooting as a statement by the witness of identification of a person made after perceiving the person 
under Fla. Stat. § 90.801(2)(c); the substance of defendant’s statement went beyond being a statement of identification for 
purposes of § 90.801(2)(c). State v. Richards, 843 So. 2d 962, 2003 Fla. App. LEXIS 6043 (Fla. 3rd DCA 2003).

Under Fla. Stat. § 90.801(2)(b), a witness’s prior consistent statements to a police officer that were given on the night of her 
arrest, but 23 days before she made her plea agreement, were admissible to rebut the implication of recent fabrication. 
Cunningham v. State, 679 So. 2d 70, 1996 Fla. App. LEXIS 9454 (Fla. 4th DCA 1996).

Under Fla. Stat. § 90.801(2)(b), an implied charge of improper influence, motive, or recent fabrication arises when cross 
examination suggests that a witness’s trial testimony has been motivated by the witness’s plea bargain. Cunningham v. State, 
679 So. 2d 70, 1996 Fla. App. LEXIS 9454 (Fla. 4th DCA 1996).

Defendant’s opportunity to present a defense was unconstitutionally restricted by the trial court’s refusal to allow the defense to 
impeach a police officer by use of his prior inconsistent deposition testimony as provided in Fla. Stat. § 90.801, where the 
disputed testimony concerned the officer’s own observations, the disputed prior testimony was introduced in two previous trials 
where the jury failed to reach a verdict, and the previous testimony would have indicated that defendant could not have been 
guilty. McCoy v. State, 580 So. 2d 181, 1991 Fla. App. LEXIS 2723 (Fla. 1st DCA 1991).

Trial court erred in admitting evidence of witness victim’s prior consistent statements, in prosecution of defendant for sexual 
battery of a person under age 12, attempted sexual battery of a person under age 12, a lewd act in the presence of a child, and 
child abuse; such evidence was not admissible under Fla. Stat. § 90.801(2)(b) absent an attempt by defense counsel, on cross-
examination, to impeach the witness victim by showing improper influence, motive, or recent fabrication. Wise v. State, 546 So. 
2d 1068, 1989 Fla. App. LEXIS 3119 (Fla. 2nd DCA 1989).

Statements made by codefendant, obtained by the police in a post-arrest custodial interrogation, that implicated defendant and 
established the underpinnings of the third-degree murder charge against defendant, were not admissible under Fla. Stat. § 
90.801(2)(a) as substantive evidence where codefendant, as a state witness, made inconsistent statements at trial; the police 
interrogation was not a formal proceeding. Gillis v. State, 518 So. 2d 962, 1988 Fla. App. LEXIS 257 (Fla. 3rd DCA 1988).

Although under Fla. Stat. § 90.801(2)(a) prior inconsistent statements of a witness taken under oath were admissible as 
substantive evidence, trial court erred when it allowed deposition testimony of witness, who was defendant’s former girlfriend 
called by state as adverse, to be used for impeachment purposes where witness only testified not recalling whether defendant 
confessed to the crimes because under Fla. Stat. § 90.608(2), a party could not impeach its own witness unless that witness’ 
testimony proved adverse to the calling party, and the fact that a witness could not recall making prior inculpatory statements 
was insufficient. Parnell v. State, 500 So. 2d 558, 1986 Fla. App. LEXIS 10354 (Fla. 4th DCA 1986).

Three-year-old victim’s prior consistent statement to her mother describing her father’s sexual battery was admissible hearsay 
under Fla. Stat. § 90.801(2)(b) where the victim’s credibility had been questioned on the basis that her mother coerced her trial 
testimony. Begley v. State, 483 So. 2d 70, 1986 Fla. App. LEXIS 6165 (Fla. 4th DCA 1986).
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Fla. Stat. § 90.801

Where Fla. Stat. § 90.801(2)(a) was applicable only when the declarant testified at the trial and was subject to cross-
examination, a drug defendant had to be permitted to call to the stand during his case the man who drove his car while he was a 
passenger; when and if the driver testified that the defendant had guilty knowledge of the drugs, the defendant then was to be 
able to introduce the sworn statement which was inconsistent with that testimony as substantive evidence in the defendant’s 
favor. Diamond v. State, 436 So. 2d 364, 1983 Fla. App. LEXIS 22572 (Fla. 3rd DCA 1983), overruled,  State v. Smith, 573 So. 
2d 306, 1990 Fla. LEXIS 1790 (Fla. 1990).

Criminal Law & Procedure: Sentencing: Alternatives: Probation: General Overview

Where the evidence in a juvenile probation revocation hearing consisted solely of inadmissible hearsay, and no foundation was 
laid for an exception to the hearsay rule, a trial court’s order and record were insufficient to support a juvenile’s adjudication 
and commitment for a violation of probation. M.M. v. State, 839 So. 2d 881, 2003 Fla. App. LEXIS 3103 (Fla. 4th DCA 2003).

In an action to revoke a juvenile’s suspended commitment, the trial court erred in basing the juvenile’s revocation solely on 
evidence from the juvenile’s case manager who was told by the school that the juvenile had been suspended due to disciplinary 
problems and school documents verifying the suspension, because the oral evidence and school records were hearsay under Fla. 
Stat. § 90.801. E.C. v. State, 675 So. 2d 192, 1996 Fla. App. LEXIS 5502 (Fla. 4th DCA 1996).

Trial court’s order finding that defendant had committed five violations of his community control and was therefore sentenced 
to 12 years in prison was improper because two alleged violation of defendant’s community control lacked sufficient 
evidentiary support under Fla. Stat. § 948.03(1)(c) and Fla. Stat. § 90.801(1)(c). Vezina v. State, 644 So. 2d 602, 1994 Fla. 
App. LEXIS 10778 (Fla. 1st DCA 1994).

Criminal Law & Procedure: Sentencing: Alternatives: Probation: Revocation: Proceedings

Bell v. State's, 40 Fla. L. Weekly D2281 (Fla. 5th Dist. Ct. App. Oct. 9, 2015), reasoning is adopted; defendant's probation 
officer's testimony as to his training and experience and as to the steps he took in testing defendant's urine sample, which led to 
a positive result for cocaine, was based on his personal observations and knowledge and was not hearsay such that the finding 
that defendant violated her probation was sufficiently supported by both hearsay evidence in the form of a laboratory report and 
the non-hearsay evidence of the officer's testimony. Turner v. State, 179 So. 3d 526, 2015 Fla. App. LEXIS 17896 (Fla. 4th 
DCA 2015).

Florida Court of Appeals concludes that the  Queior v. State, 157 So. 3d 370, 373 (Fla. 2d DCA 2015), panel at a minimum 
erred by rigidly applying the rules of evidence to a violation of probation hearing in violation of the Florida Supreme Court's 
direction in  Cuciak v. State, 410 So. 2d 916, 918, 1982 Fla. LEXIS 2323 (Fla. 1982).Bell v. State, 179 So. 3d 349, 2015 Fla. 
App. LEXIS 14993 (Fla. 5th DCA 2015).

Florida Court of Appeals believes that any person with the minimal training, experience, or both, needed to understand the field 
tests and how to read and explain their results would qualify to testify to the results under  Fla. Stat. § 90.702; to the extent that 
this would even be a close question under  § 90.702, it should not be a question at all in a probation violation hearing where the 
strict rules of evidence can be deviated from.  Bell v. State, 179 So. 3d 349, 2015 Fla. App. LEXIS 14993 (Fla. 5th DCA 2015).

Trial court properly concluded that the greater weight of the evidence demonstrated that a probationer committed a battery and, 
therefore, willfully and substantially violated the terms of his probation; further, because the holding in Crawford did not apply 
to revocation proceedings, the admission of hearsay testimony was proper. Russell v. State, 982 So. 2d 642, 2008 Fla. LEXIS 
753 (Fla. 2008), cert. denied, 555 U.S. 916, 129 S. Ct. 272, 172 L. Ed. 2d 201, 2008 U.S. LEXIS 6106 (U.S. 2008).

Criminal Law & Procedure: Sentencing: Capital Punishment: Aggravating Circumstances

In a murder case, it was not error to find the murder was committed for pecuniary gain because evidence that defendant was 
angry at the victim for causing defendant’s mother to stop supplying defendant with money was admissible, since the evidence 
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was not inadmissible hearsay, as the witness providing the evidence did not testify to a particular statement by the victim that 
defendant did not have the opportunity to rebut. Peterson v. State, 94 So. 3d 514, 2012 Fla. LEXIS 963 (Fla. 2012), cert. 
denied, 568 U.S. 1071, 133 S. Ct. 793, 184 L. Ed. 2d 586, 2012 U.S. LEXIS 9581 (U.S. 2012).

Criminal Law & Procedure: Sentencing: Imposition: Factors

The petitioner was denied habeas relief under 28 U.S.C.S. § 2254 where his claim that nonstatutory aggravating factors were 
considered at sentencing was procedurally defaulted and meritless; the use of petitioner’s false testimony in a codefendant’s 
trial was admissible under Fla. Stat. § 90.801. Thompson v. Sec'y for the Dep't of Corr., 517 F.3d 1279, 2008 U.S. App. LEXIS 
4013 (11th Cir. Fla. 2008), cert. denied, 556 U.S. 1114, 129 S. Ct. 1299, 173 L. Ed. 2d 693, 2009 U.S. LEXIS 1970 (U.S. 2009).

Criminal Law & Procedure: Sentencing: Restitution

In a burglary prosecution, because the trial court erroneously based the value of a damaged exterior door on inadmissible 
hearsay, specifically, a written estimate which the State did not prove qualified as a business record and upon which defendant 
posed a timely objection, that part of the restitution order had to be reversed. But, substantial evidence supported the remainder 
of the restitution order. Butler v. State, 970 So. 2d 919, 2007 Fla. App. LEXIS 20678 (Fla. 1st DCA 2007).

Where the trial court’s restitution award was based on two hearsay estimates and defendant properly objected to the evidence, a 
new restitution hearing was required. Williams v. State, 850 So. 2d 627, 2003 Fla. App. LEXIS 11051 (Fla. 2nd DCA 2003).

New restitution hearing was required where the value of certain jewelry that had been stolen was established solely by hearsay 
testimony. Aboyoun v. State, 842 So. 2d 238, 2003 Fla. App. LEXIS 4810 (Fla. 2nd DCA 2003).

Criminal Law & Procedure: Appeals: Reversible Errors: General Overview

Testimony of a victim that there was talk that accused, who shot him, had wanted to kill him, was hearsay under Fla. Stat. § 
90.801(1)(c); and admission of the testimony was a reversible error in accused’s battery trial. Brown v. State, 707 So. 2d 849, 
1998 Fla. App. LEXIS 2155 (Fla. 4th DCA 1998).

Criminal Law & Procedure: Appeals: Reviewability: Preservation for Review: General Overview

Trial court erred in admitting testimony of an investigating officer that revealed the substance of eyewitness accounts from 
individuals who did not testify at trial because the testimony was inadmissible hearsay, the error was preserved where the 
hearsay objection was actually overruled by the trial judge, and the error was not harmless. Clarke v. State, 976 So. 2d 1184, 
2008 Fla. App. LEXIS 3917 (Fla. 5th DCA 2008).

Where defendant was convicted of sexual battery and lewd assault, a statement by the assistant state attorney concerning prior 
consistent statements was not objected to at trial and not considered upon review as it did not constitute fundamental error. 
Price v. State, 553 So. 2d 728, 1989 Fla. App. LEXIS 7044 (Fla. 2nd DCA 1989).

Criminal Law & Procedure: Appeals: Reviewability: Preservation for Review: Requirements

Trial court erred in admitting testimony of an investigating officer that revealed the substance of eyewitness accounts from 
individuals who did not testify at trial because the testimony was inadmissible hearsay, the error was preserved where the 
hearsay objection was actually overruled by the trial judge, and the error was not harmless. Clarke v. State, 976 So. 2d 1184, 
2008 Fla. App. LEXIS 3917 (Fla. 5th DCA 2008).

Criminal Law & Procedure: Appeals: Standards of Review: Abuse of Discretion: Evidence
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Trial court did not abuse its discretion in admitting a witness's prior consistent statement, as the witness's prior consistent 
statement, which she made the day after the subject murders when she went to the police, was offered to rebut an implied 
charge of improper motive; by eliciting testimony of a financial benefit, the defense implied an improper motive for the 
witness's testimony. Morris v. State, 219 So. 3d 33, 2017 Fla. LEXIS 929 (Fla. 2017).

Trial court did not abuse its discretion in allowing a detective's testimony regarding co-defendant’s April 29, 2010, statement 
because defendant’s counsel implied that co-defendant had an improper motive when counsel referenced his plea deal, and in 
so doing, defendant opened the door for the State to rebut that inference. Tundidor v. State, 221 So. 3d 587, 2017 Fla. LEXIS 
925 (Fla. 2017).

Trial court abused its discretion in not permitting the defense to elicit from a detective what defendant’s roommate had told the 
detective on the day of defendant’s arrest, to establish that this prior statement was consistent with the roommate’s testimony at 
trial and was made before the roommate was ever owed (or paid) any money by defendant. Merrone v. State, 116 So. 3d 589, 
2013 Fla. App. LEXIS 10078 (Fla. 3rd DCA 2013).

Trial court abused its discretion in admitting law enforcement officers’ testimony regarding the out-of-court statements of two 
unavailable witnesses because the hearsay evidence was inadmissible. and the State should have taken steps to preserve the 
testimony of the witnesses before they returned to their country; the hearsay testimony was the foundation of the State’s 
identification case. Battle v. State, 19 So. 3d 1045, 2009 Fla. App. LEXIS 14520 (Fla. 4th DCA 2009).

Criminal Law & Procedure: Appeals: Standards of Review: Harmless & Invited Errors: General Overview

Out-of-court identification of defendant by his co-worker was inadmissible hearsay under Fla. Stat. § 90.801 as: (1) the co-
worker did not testify at trial and was not subject to cross-examination, (2) the State did not offer its theory that the 
identification was not offered for the truth of the matter asserted at trial, (3) defendant could not request a limiting instruction, 
(4) the State relied on the identification for the truth of the matter asserted in closing argument, and (5) the error was not 
harmless beyond a reasonable doubt as identification was the contested focus of the trial. Valley v. State, 860 So. 2d 464, 2003 
Fla. App. LEXIS 16186 (Fla. 4th DCA 2003).

Although a trial court erroneously allowed the introduction of an out-of-court description of the perpetrator, constituting 
hearsay under Fla. Stat. § 90.801(2)(c) (2001) and which did not fall under the excited utterance exception of Fla. Stat. § 
90.803(2) (2001), the error was harmless where defendant was allowed to cross-examine the witness and “smoking gun” 
evidence was found on defendant’s person; therefore, defendant was properly convicted of burglary of a dwelling and theft of 
property valued at less than $100. Presley v. State, 839 So. 2d 813, 2003 Fla. App. LEXIS 2582 (Fla. 4th DCA 2003).

Trial court did not err by admitting certain hearsay statements into evidence because, even though the defense witness’s 
statement quoting the defense witness’s grandchild was hearsay under Fla. Stat. § 90.801 (2000), the error was harmless where 
it was a defense witness, and defendant’s attorney already had elicited a hearsay statement from the defense witness that 
defendant and defendant’s wife were fighting; the defense theory of the case was that the wife was injured when she fell and 
since defendant’s witness previously contradicted this defense with a hearsay statement, the second hearsay statement elicited 
by the State was harmless. McCune v. State, 842 So. 2d 864, 2003 Fla. App. LEXIS 293 (Fla. 2nd DCA 2003).

Witness’ statement that defendant said “who shot him” was not hearsay under Fla. Stat. § 90.801(1)(c) because the defendant’s 
query was not an oral assertion; the trial court’s error in sustaining the hearsay objection was not harmless. Lark v. State, 617 
So. 2d 782, 1993 Fla. App. LEXIS 4698 (Fla. 1st DCA 1993).

Criminal Law & Procedure: Appeals: Standards of Review: Harmless & Invited Errors: Constitutional Errors

With regard to defendant's murder conviction, since the medical examiner who performed the autopsy of the victim did not 
testify at trial and appellant was not provided a prior opportunity to cross-examine him, it was error to admit the report into 
evidence but the error was harmless since its admission did not affect the outcome of the trial. Rosario v. State, 175 So. 3d 843, 
2015 Fla. App. LEXIS 12848 (Fla. 5th DCA 2015).
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Criminal Law & Procedure: Appeals: Standards of Review: Harmless & Invited Errors: Cumulative Errors

Testimony concerning the calls from defendant’s mother to the victim constituted hearsay because, even if it had been 
concluded that the statements were not hearsay, they were not relevant to establish a logical sequence of events, nor was the 
reason why officers arrived at the scene a material issue in the case. The trial court's error was not harmless, and defendant was 
entitled to a new trial, because it could not be shown that the admission of the mother’s statements did not have an effect on the 
jury.  Summerall v. State, 171 So. 3d 150, 2015 Fla. App. LEXIS 10676 (Fla. 1st DCA 2015).

Criminal Law & Procedure: Appeals: Standards of Review: Harmless & Invited Errors: Evidence

Although no predicate was laid for the admission of the second victim's out-of-court statement made to the lead detective, its 
admission was harmless beyond a reasonable doubt because the statement was merely cumulative as the detective testified that 
the second victim essentially said the same thing as the first victim, which was properly admitted under the excited utterance 
exception to the hearsay rule; and because both victims' statements were also introduced through the testimony of another 
detective without objection, and those statements were nearly identical to the hearsay statements introduced by the lead 
detective. Rolle v. State, 215 So. 3d 75, 2016 Fla. App. LEXIS 15117 (Fla. 3rd DCA 2016).

Trial court's error in overruling defendant's hearsay objection to the responding officer's testimony was harmless since before 
the error occurred, defendant indicated his defense was not misidentification as he instead conceded that he participated in the 
incident, thus, the responding officer's testimony, recounting the victim's and the victim's friend's descriptions of defendant on 
the night of the incident, did not contribute to the verdict. Johnson v. State, 199 So. 3d 433, 2016 Fla. App. LEXIS 12802 (Fla. 
4th DCA 2016).

In a manslaughter trial, the trial court erred in admitting testimony that amounted to double hearsay, as the statements were not 
admissible under any exception to the hearsay rule and were relevant only to prove the truth of what the speaker said. Given the 
paucity of the State's evidence, the error was not harmless. Kaseta v. State, 192 So. 3d 697, 2016 Fla. App. LEXIS 8474 (Fla. 
2nd DCA 2016).

In an unarmed robbery case where identification of a perpetrator was at issue, a trial court erred by admitting a booking report 
that presented a double hearsay issue; the report was hearsay where it was offered to prove defendant's height and weight, and 
the State did not show that the report was a record of regularly conducted business activity. The error was not harmless because 
it could not have been said beyond a reasonable doubt that the erroneous admission of the booking report did not affect the 
verdict. Caldwell v. State, 137 So. 3d 590, 2014 Fla. App. LEXIS 6214 (Fla. 4th DCA 2014).

Defendant’s armed robbery convictions were reversed because the trial court erroneously admitted hearsay evidence 
identifying him as the armed robber, even though the witness did not testify at trial and was not subject to cross-examination. 
The error was not harmless because the defense raised legitimate questions regarding the possibility of misidentification. 
Constant v. State, 120 So. 3d 122, 2013 Fla. App. LEXIS 12649 (Fla. 4th DCA 2013).

Expert’s testimony that a prior analyst had found male DNA in a sample taken from the victim was inadmissible hearsay under 
Fla. Stat. § 90.801(1)(c), because the expert clarified that she lacked personal knowledge of the prior testing and that she was 
relying on the prior analyst’s written report; however, the error was harmless because the prior analyst’s findings did not 
independently establish defendant’s guilt, and the expert independently tested the sample and determined that the profile 
matched defendant. The expert’s discussion of the prior testing bolstered her opinion only to the extent that it supported her 
finding that there was male genetic material in the sample, and the more important portion of the expert’s testimony was that 
the male profile in the victim’s sample matched defendant. Tolbert v. State, 114 So. 3d 291, 2013 Fla. App. LEXIS 6936 (Fla. 
4th DCA 2013).

Police report, which contained the alleged victim’s sworn statement concerning an incident, was hearsay under Fla. Stat. § 
90.801(1)(c), as it contained an inadmissible prior consistent statement made by the victim, which improperly bolstered his 
credibility; accordingly, a new trial was required because the document did not fit within the business or public records 
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exception to the hearsay rule, and the error was not harmless. Carter v. State, 951 So. 2d 939, 2007 Fla. App. LEXIS 3338 (Fla. 
4th DCA 2007).

Exclusion of statements by a witness whom defendant asserted was involved in the crimes that defendant was on trial for, 
which indicated the witness’s knowledge of the manner of death of the victims, was harmless error; although the statements 
were improperly excluded as hearsay under Fla. Stat. § 90.801, as they were not being offered to prove the truth of the matter 
asserted therein, due to the opportunity for defendant to have admitted portions of that evidence in other forms and based on the 
very substantial evidence that supported defendant’s convictions, there was no reversible error. Reynolds v. State, 934 So. 2d 
1128, 2006 Fla. LEXIS 888 (Fla. 2006), cert. denied, 549 U.S. 1122, 127 S. Ct. 943, 166 L. Ed. 2d 721, 2007 U.S. LEXIS 199 
(U.S. 2007).

Education Law: Administration & Operation: Boards of Elementary & Secondary Schools: Authority

At an informal hearing before the Brevard County School Board that expelled students from a high school for violating the 
board’s rule that prohibited the buying, using, or selling of illegal drugs or counterfeit substances while on school grounds, 
each child’s admission made to an administrative dean or deans at the high school was admissible against him under Fla. Stat. § 
90.803(18) although as applied to the other students each admission was hearsay under Fla. Stat. § 90.801(1)(c) but still 
admissible at the administrative hearing. Adams v. School Bd., 470 So. 2d 760, 1985 Fla. App. LEXIS 14517 (Fla. 5th DCA 
1985).

Evidence: Documentary Evidence: Writings: Transcripts & Translations: Deposition Transcripts

Discovery depositions of two witnesses who were robbed were not admissible because the hearsay statements were not 
contrary to the interests of either witness and were equivocal on the issue of identification without notice that defendant 
intended to use the testimony as substantive evidence, the State had neither the motive nor the opportunity to develop their 
testimony further to test its reliability. Ducas v. State, 84 So. 3d 1213, 2012 Fla. App. LEXIS 5487 (Fla. 3rd DCA 2012).

Evidence: Hearsay

Although no predicate was laid for the admission of the second victim's out-of-court statement made to the lead detective, its 
admission was harmless beyond a reasonable doubt because the statement was merely cumulative as the detective testified that 
the second victim essentially said the same thing as the first victim, which was properly admitted under the excited utterance 
exception to the hearsay rule; and because both victims' statements were also introduced through the testimony of another 
detective without objection, and those statements were nearly identical to the hearsay statements introduced by the lead 
detective. Rolle v. State, 215 So. 3d 75, 2016 Fla. App. LEXIS 15117 (Fla. 3rd DCA 2016).

Evidence: Hearsay: General Overview

In its foreclosure action, a bank failed to prove compliance with the mortgage's requirement to provide appellant with notice of 
the default and the action required to cure it; although the court properly took judicial notice of the court file, it erred in 
considering affidavits in that file purporting to show the bank's compliance with the notice requirement because the affidavits 
were hearsay and it should have sustained appellant's objection to their admission. Holt v. Calchas, LLC, 2014 Fla. App. LEXIS 
18081 (Fla. 4th DCA Nov. 5, 2014), op. withdrawn, sub. op., 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

Expert’s testimony that a prior analyst had found male DNA in a sample taken from the victim was inadmissible hearsay under 
Fla. Stat. § 90.801(1)(c), because the expert clarified that she lacked personal knowledge of the prior testing and that she was 
relying on the prior analyst’s written report; however, the error was harmless because the prior analyst’s findings did not 
independently establish defendant’s guilt, and the expert independently tested the sample and determined that the profile 
matched defendant. The expert’s discussion of the prior testing bolstered her opinion only to the extent that it supported her 
finding that there was male genetic material in the sample, and the more important portion of the expert’s testimony was that 
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the male profile in the victim’s sample matched defendant. Tolbert v. State, 114 So. 3d 291, 2013 Fla. App. LEXIS 6936 (Fla. 
4th DCA 2013).

Trial court erred in allowing the State to rely on the testimony of an officer who obtained defendant’s date of birth from his 
driver’s license to establish defendant’s age as element of the crime of unlawful sexual activity by a person 24 years of age or 
older with a minor because the license was an out-of-court statement under Fla. Stat. § 90.801(1)(c); the officer did not show 
that he had “personal knowledge” of defendant’s age apart from having read the license, and his testimony did not fall within a 
recognized exception to the hearsay rule. The testimony was not an admission by defendant because he handed his license to 
the arresting officer. Jones v. State, 2013 Fla. App. LEXIS 6927 (Fla. 4th DCA May 1, 2013).

Trial court properly precluded defense counsel from asking a victim certain questions about an alleged prior sexual experience 
in a sexual battery trial because, during a proffer outside the jury’s presence, the victim stated that she did not remember the 
alleged prior experience, but that her cousin had said it had happened; the victim’s statement was thus hearsay under Fla. Stat. 
§ 90.801(1)(c). Kengi Narada Merritt v. State, 109 So. 3d 306, 2013 Fla. App. LEXIS 3531 (Fla. 4th DCA 2013).

Order extending a temporary domestic violence injunction was improper because the trial court erroneously limited the wife’s 
presentation of evidence to events that occurred after the date of the hearing originally scheduled on the initial injunction, and, 
as a result, it was virtually impossible for the wife to meet her burden under Fla. Stat. § 741.30(6)(a); evidence that the 
husband had communicated with the wife through third parties was not enough, standing alone, to show a reasonable fear of 
continuing violence and the wife’s testimony about a threat the husband made to the children contained hearsay not subject to 
an exception, and could not have been considered to support extension of the injunction. The current statute did not provide for 
a series of temporary injunctions in lieu of a permanent injunction and there was insufficient evidence to support a permanent 
injunction. Bacchus v. Bacchus, 108 So. 3d 712, 2013 Fla. App. LEXIS 3302 (Fla. 5th DCA 2013).

Sole corroboration for a husband’s testimony about an alleged loan was an affidavit from a co-owner of the business; however 
this affidavit was hearsay and its admission was error. Fortune v. Fortune, 61 So. 3d 441, 2011 Fla. App. LEXIS 5942 (Fla. 2nd 
DCA 2011).

Testimony as to the contents of a hotel key “log” or “lock report,” which showed that defendant had entered the victim’s hotel 
room, was not hearsay under Fla. Stat. § 90.801(1)(c), as the key lock printout was not a statement generated by a person; 
another manager’s testimony was not hearsay, but based on her own actions in assigning that key card to defendant. Avilez v. 
State, 50 So. 3d 1189, 2010 Fla. App. LEXIS 19444 (Fla. 4th DCA 2010), cert. denied, 565 U.S. 1096, 132 S. Ct. 851, 181 L. 
Ed. 2d 555, 2011 U.S. LEXIS 8953 (U.S. 2011).

Date written on defendant’s temporary vehicle tag was an out-of-court written assertion from an unknown person regarding the 
date the temporary tag was to expire; an officer’s testimony concerning that alleged date was testimony repeating that out-of-
court statement in an effort to prove the truth of the matter asserted, i.e., that the date he saw written on the temporary tag was, 
in fact, its expiration date, and, thus, the testimony concerning that date was hearsay that did not fall within any of the 
recognized hearsay exceptions, and it should have been excluded. Since this legally insufficient evidence was the only evidence 
offered to prove that defendant was unlawfully using a temporary tag, the trial court should have granted defendant’s motion 
for judgment of acquittal on this charge. Riggins v. State, 67 So. 3d 244, 2010 Fla. App. LEXIS 17177 (Fla. 2nd DCA 2010).

Hotel clerk’s statement on a 911 tape that a guest told her that a robber had left in a red car was inadmissible hearsay, as it was 
admitted to prove that defendant and his cousin left the scene of the robbery in the red car and did not fall within any hearsay 
exception. The error was harmless, however, as both the clerk and the guest were cross-examined about the statements they 
made out of court. Walden v. State, 17 So. 3d 795, 2009 Fla. App. LEXIS 11326 (Fla. 1st DCA 2009).

Trial court erred in denying admission of an application for title in a case charging defendant with theft of a trailer because the 
application was not offered to show who was the true owner of the trailer, but rather it was offered to show that defendant had a 
good faith belief that a friend who had asked him to pick the trailer up in fact owned the trailer to disprove the element of 
intent; thus the application was not offered for the truth of the matter it asserted under Fla. Stat. § 90.801(1)(c). Camerlengo v. 
State, 989 So. 2d 740, 2008 Fla. App. LEXIS 13843 (Fla. 4th DCA 2008).
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Nonhearsay statement was admissible only if it tended to prove or disprove a material fact; the summary denial of defendant’s 
postconviction relief motion claiming ineffective assistance in his counsel’s failure to object to a double hearsay statement 
given in his mother’s testimony about how she learned about the shooting was error where, even if the testimony were justified 
as related to defendant’s flight, it was too remote to justify its inherent prejudice. Powell v. State, 908 So. 2d 1185, 2005 Fla. 
App. LEXIS 13403 (Fla. 2nd DCA 2005).

Defendant’s manslaughter conviction was reversed on appeal, as the trial court committed harmful error in admitting a 
detective’s out-of-court statements made during a purported interview which consisted of his recitation of the facts, his beliefs 
and theories of the case, and his conclusion that defendant killed the child victim, because the statements: (1) did not amount to 
adoptive admissions by defendant; (2) weren’t even questions prompting any kind of a response; and (3) did not meet any of 
the other exceptions to the hearsay rule. Sparkman v. State, 902 So. 2d 253, 2005 Fla. App. LEXIS 7287 (Fla. 4th DCA 2005).

In a murder prosecution, the trial court did not err by excluding the victim’s hearsay statements that her life had been 
threatened by an unnamed party or parties as no exception to the hearsay rule applied and there was no evidence tending to 
connect such person to the crime. Grim v. State, 841 So. 2d 455, 2003 Fla. LEXIS 384 (Fla. 2003), cert. denied, 540 U.S. 892, 
124 S. Ct. 230, 157 L. Ed. 2d 166, 2003 U.S. LEXIS 5844 (U.S. 2003).

Readouts from a pager and a caller I.D. box were not inadmissible hearsay at defendant’s trial for evidence tampering because 
the caller I.D. display and pager readout were not statements generated by a person and, thus, they were not hearsay within the 
meaning of Fla. Stat. § 90.801(1)(c). Bowe v. State, 785 So. 2d 531, 2001 Fla. App. LEXIS 1404 (Fla. 4th DCA 2001).

Where the disputed conversation was hearsay and where the amount of time that passed between the defendant’s two 
statements only increased the unreliability of the hearsay, the trial judge did not commit an abuse of discretion in refusing to 
permit inquiry into the matter on cross-examination. Jordan v. State, 694 So. 2d 708, 1997 Fla. LEXIS 554 (Fla. 1997).

Trial court erred by admitting hearsay testimony from the process server regarding the statements of the person who was 
actually served with process because the statements did not qualify as an exception to the hearsay rule under Fla. Stat. § 
90.801(2)(c). Weinstein v. LPI-The Shoppes, Inc., 482 So. 2d 520, 1986 Fla. App. LEXIS 6038 (Fla. 3rd DCA 1986).

Evidence: Hearsay: Credibility of Declarants: General Overview

The trial court erred in excluding as hearsay under Fla. Stat. § 90.801(1)(c) magazine articles which were sought to be 
introduced, not to prove the matter asserted, but to impeach the testimony of plaintiff. Kiwanis Club, Inc. v. De Kalafe, 723 So. 
2d 838, 1998 Fla. App. LEXIS 12827 (Fla. 3rd DCA 1998).

Evidence: Hearsay: Credibility of Declarants: Impeachment Evidence

Prior consistent statement was admissible under Fla. Stat. § 90.801(2)(b) for purposes of rehabilitating witness after his 
impeachment by the defense where the defense was suggesting, either impliedly or expressly, that the witness had changed or 
fabricated his testimony. Griffith v. State, 762 So. 2d 1022, 2000 Fla. App. LEXIS 9037 (Fla. 3rd DCA 2000).

In a trial for sexual abuse of a child it was erroneous under the rules for hearsay testimony, Fla. Stat. §§ 90.801(1)(c), 90.803, 
and 90.804, for the court to allow defendant’s foster daughter to impeach defendant’s testimony by testifying that defendant’s 
father-in-law had told her that defendant and his sister-in-law had once had an affair. Williams v. State, 510 So. 2d 656, 1987 
Fla. App. LEXIS 9609 (Fla. 2nd DCA 1987).

Evidence: Hearsay: Credibility of Declarants: Rehabilitation

Trial court did not abuse its discretion in admitting a transcript of an eyewitness police interview as a prior consistent statement 
to rebut a charge of recent fabrication, because the witness’s motives to fabricate after he made the statement were the subject 
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of extensive cross-examination and argument by defense in an effort to undermine the witness’s credibility. White v. State, 974 
So. 2d 1184, 2008 Fla. App. LEXIS 5166 (Fla. 5th DCA 2008).

Evidence: Hearsay: Exceptions: General Overview

Trial court erred by admitting a detective’s testimony pertaining to a child victim’s identifications of defendant as the 
perpetrator of an alleged attempted sexual battery from a photo pack because the witness did not testify concerning the photo 
pack identifications and was never asked if she could identify defendant as her assailant; the testimony did not meet the Fla. 
Stat. § 90.801(2)(c) (1998) hearsay exception. Deans v. State, 988 So. 2d 1271, 2008 Fla. App. LEXIS 12872 (Fla. 5th DCA 
2008).

Under Davis, a letter from a father to his daughter, who was the victim of sexual abuse by a relative, was not testimonial and its 
introduction into evidence did not violate Crawford. The letter, in which the father stated he would kill himself if the victim did 
not recant earlier statements against the relative, was used to support the victim’s trial testimony in which the victim stated that 
she had recanted earlier statements due to pressure from her family. Ramkhalawan v. State, 972 So. 2d 301, 2008 Fla. App. 
LEXIS 706 (Fla. 4th DCA 2008), dismissed, 2016 Fla. LEXIS 923 (Fla. May 3, 2016).

Where in a murder prosecution, a witness testified over the State’s objection that she overheard a woman say that defendant 
was not guilty, as the matter of the woman’s prior statements heard by this witness was introduced by defendant, the State was 
properly allowed to elicit testimony that the witness also heard the woman say that defendant was involved in the murders; the 
testimony was admissible to “qualify, explain, or limit” testimony that had previously been admitted. Penalver v. State, 926 So. 
2d 1118, 2006 Fla. LEXIS 141 (Fla. 2006).

Where the only testimony regarding the location of a latent fingerprint on a stolen strongbox was inadmissible hearsay 
testimony that the print examiner “knew” the location of the print based upon notations made by a forensic specialist, the trial 
court erred in not requiring the State to present the direct testimony of the forensic specialist who obtained the latent print. 
Nurse v. State, 932 So. 2d 290, 2005 Fla. App. LEXIS 18241 (Fla. 2nd DCA 2005).

Statements that defendant made during the burglary depicted on the videotape were not hearsay under Fla. Stat. § 90.801(1)(c) 
(2001) because they were statements describing ambiguous acts or verbal parts of acts. Stotler v. State, 834 So. 2d 940, 2003 
Fla. App. LEXIS 445 (Fla. 4th DCA 2003).

Investigating officer’s testimony, over objection, that the reporting officer had identified defendant in a photographic array as a 
person he had seen at the crime scene while tending to the victim was error. Perry v. State, 817 So. 2d 985, 2002 Fla. App. 
LEXIS 7361 (Fla. 4th DCA 2002).

Trial court’s erroneous admission of the reporting officer’s identification of defendant as someone near the crime scene after 
the fact did not contribute to the guilty verdict as she lived next to the area and the victim repeatedly identified her. Perry v. 
State, 817 So. 2d 985, 2002 Fla. App. LEXIS 7361 (Fla. 4th DCA 2002).

When a victim gave descriptions of her attacker to her boyfriend and a police officer, testimony from the boyfriend and officer 
regarding the victim’s statements was not admissible under Fla. Stat. § 90.801(c)(2). The statements were a description to 
which the exception did not apply, and were not an identification to which the statute would apply. Puryear v. State, 810 So. 2d 
901, 2002 Fla. LEXIS 169 (Fla. 2002).

A physical description of the perpetrator of a crime qualifies as a statement of identification of a person made after perceiving 
the person under Fla. Stat. § 90.801(2)(c). Allen v. State, 789 So. 2d 1154, 2001 Fla. App. LEXIS 9132 (Fla. 3rd DCA 2001), 
transferred, 2011 Fla. LEXIS 1395 (Fla. June 15, 2011), dismissed, 2016 Fla. LEXIS 540 (Fla. Mar. 16, 2016).

Defendant’s motion to suppress was properly granted because no exception to the Fla. Stat. § 90.801(1)(c) hearsay rule existed 
that would allow a second officer to testify as to what an initial officer told him was the reason for the traffic stop in a case 
challenging the validity of the initial stop and to allow that testimony to be admitted in evidence for the truth of the matter; the 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S7S-FNX0-TX4N-G0B0-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S7S-FNX0-TX4N-G0B0-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4TB7-PCD0-TX4N-G1HC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4TB7-PCD0-TX4N-G1HC-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RNJ-SH70-TX4N-G0M1-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RNJ-SH70-TX4N-G0M1-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5JP1-H831-F04F-R4K5-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4J61-4N80-0039-4252-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4J61-4N80-0039-4252-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4HKM-6FT0-0039-41W4-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45Y2-8C60-0039-43TM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45Y2-8C60-0039-43TM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45Y2-8C60-0039-43TM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:45Y2-8C60-0039-43TM-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:453C-GP90-0039-43PW-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:453C-GP90-0039-43PW-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43F3-S0X0-0039-40MB-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:533Y-KFP1-JCND-1156-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5J9S-33H1-F04F-R35R-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C24-M5P1-6SKW-D136-00000-00&context=


Page 20 of 57

Fla. Stat. § 90.801

fellow officer rule was not a rule of evidence. Ferrer v. State, 785 So. 2d 709, 2001 Fla. App. LEXIS 7318 (Fla. 4th DCA 
2001), overruled,  State v. Bowers, 87 So. 3d 704, 2012 Fla. LEXIS 429 (Fla. 2012).

Because a victim of a carjacking testified at trial and was subject to cross-examination, the victim’s out-of-court identification 
was non-hearsay, because it was one of identification of defendant made after perceiving him, and a police officer’s testimony 
concerning the victim’s out-of-court identification of defendant was admissible at trial under Fla. Stat. § 90.801(2)(c), because 
an identification made shortly after the crime was inherently more reliable than a later identification in court. Lewis v. State, 
777 So. 2d 452, 2001 Fla. App. LEXIS 1355 (Fla. 4th DCA 2001).

Detective’s affidavits were insufficient under Fla. R. Civ. P. 1.510(e) because: (1) the facts in the complaint were not based on 
his personal knowledge, as he had not arrived at the scene until after the acts had been completed; (2) the facts he recited as 
personal knowledge came from the statements of two victims, which made those statements hearsay, pursuant to Fla. Stat. § 
90.801; (3) the facts which constituted hearsay, and had not fallen within any of the hearsay exceptions, could not have been 
introduced into evidence, pursuant to Fla. Stat. § 90.803. Williams v. Henderson (In re Forfeiture of 1998 Ford Pickup), 779 
So. 2d 450, 2000 Fla. App. LEXIS 13279 (Fla. 2nd DCA 2000).

Fla. Stat. § 90.801(2)(b), which authorized the admission of prior consistent hearsay statements to rebut a theory of recent 
fabrication, was not applicable in a sexual battery case where the prior alleged battery predated the charged crime. Hebel v. 
State, 765 So. 2d 143, 2000 Fla. App. LEXIS 7846 (Fla. 2nd DCA 2000).

Testimony of a victim that there was talk that accused, who shot him, had wanted to kill him, was hearsay under Fla. Stat. § 
90.801(1)(c); and admission of the testimony was a reversible error in accused’s battery trial. Brown v. State, 707 So. 2d 849, 
1998 Fla. App. LEXIS 2155 (Fla. 4th DCA 1998).

Evidence was legally insufficient to support conviction for possession of firearm by felon where the only evidence that 
defendant possessed the gun consisted of prior inconsistent statements given by two witnesses during police interviews that did 
not qualify as substantive evidence of prior identification under Fla. Stat. § 90.801(2)(c). Thomas v. State, 697 So. 2d 926, 
1997 Fla. App. LEXIS 8500 (Fla. 5th DCA 1997).

In defendant’s prosecution for lewd and lascivious assault upon a child, testimony tending to prove bias or motive on the part 
of the victim’s father was not inadmissible hearsay under Fla. Stat. § 90.801(1)(c) because the testimony was not offered to 
prove the fact stated. Kearney v. State, 689 So. 2d 1310, 1997 Fla. App. LEXIS 3067 (Fla. 5th DCA 1997).

Trial court’s order finding that defendant had committed five violations of his community control and was therefore sentenced 
to 12 years in prison was improper because two alleged violation of defendant’s community control lacked sufficient 
evidentiary support under Fla. Stat. § 948.03(1)(c) and Fla. Stat. § 90.801(1)(c). Vezina v. State, 644 So. 2d 602, 1994 Fla. 
App. LEXIS 10778 (Fla. 1st DCA 1994).

Trial court erred in admitting testimony offered by police detective from a store clerk who identified defendant’s van in the 
vicinity of a crime testimony was inadmissible hearsay under Fla. Stat. § 90.801 where the identification was made in an out-
of-court statement by a person not testifying at trial, and statement was offered to prove the truth of the matter asserted. Hall v. 
State, 622 So. 2d 1132, 1993 Fla. App. LEXIS 8412 (Fla. 2nd DCA 1993).

Witness’ statement that defendant said “who shot him” was not hearsay under Fla. Stat. § 90.801(1)(c) because the defendant’s 
query was not an oral assertion; the trial court’s error in sustaining the hearsay objection was not harmless. Lark v. State, 617 
So. 2d 782, 1993 Fla. App. LEXIS 4698 (Fla. 1st DCA 1993).

Where child sexual assault victim’s doctor testified that the victim had identified defendant as assailant, doctor’s testimony was 
admissible under Fla. Stat. § 90.801(2)(b), providing that the statement was elicited and given to further victim’s treatment. 
Flanagan v. State, 586 So. 2d 1085, 1991 Fla. App. LEXIS 7089 (Fla. 1st DCA 1991), disapproved, State v. Jones, 625 So. 2d 
821, 1993 Fla. LEXIS 1344 (Fla. 1993), disapproved as stated in Fannin v. State, 645 So. 2d 1052, 1994 Fla. App. LEXIS 
10997 (Fla. 1st DCA 1994), overruled in part as stated in Rickgauer v. Sarkar, 804 So. 2d 502, 2001 Fla. App. LEXIS 18018 
(Fla. 5th DCA 2001).
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Although trial court abused its discretion in admitting an out-of-court statement as an exception to the hearsay rule in 
defendant’s trial for murder, the error was harmless because both co-defendants and other witnesses testified that defendant 
was at the crime scene and planned and committed the murder. Hayes v. State, 581 So. 2d 121, 1991 Fla. LEXIS 887 (Fla. 
1991), cert. denied, 502 U.S. 972, 112 S. Ct. 450, 116 L. Ed. 2d 468, 1991 U.S. LEXIS 6676 (U.S. 1991).

Hearsay statements regarding improper influence, motive, or recent fabrication were inadmissible against defendant at trial for 
sexual battery of a child by a person in familial authority in violation of Fla. Stat. § 794.011, because Fla. Stat. § 90.801(2)(b) 
permits the admission of only prior consistent statements made before the existence of the facts said to indicate an improper 
influence; the statements wrongly admitted at trial were made after complainant had a motive for feasibly fabricating the 
charges. Lazarowicz v. State, 561 So. 2d 392, 1990 Fla. App. LEXIS 3190 (Fla. 3rd DCA 1990).

Where defendant was convicted of second-degree murder based upon the admission of an out-of-court statement implicating 
defendant, the conviction was reversed where the statement implicating defendant was made in a police interrogation, which 
was not within the “other proceedings” defined by Fla. Stat. § 90.801(2)(a) and therefore was not admissible at trial as 
substantive evidence. Wilkes v. State, 541 So. 2d 664, 1989 Fla. App. LEXIS 1187 (Fla. 5th DCA 1989).

Notes that the victim wrote to her girlfriend at school and to her mother were admissible as nonhearsay because the victim was 
present at trial, was subject to cross examination; the statements were consistent with the victim’s testimony and were offered 
to rebut an express or implied charge against the victim of improper influence, motive, or recent fabrication. Smith v. State, 538 
So. 2d 66, 1989 Fla. App. LEXIS 313 (Fla. 1st DCA 1989).

Evidence: Hearsay: Exceptions: Business Records

Although a loan servicer's representative testified that a payment history of the mortgagor's loan was a business record, the 
payment history did not meet the requirements for the business record exception to the hearsay rule and was hearsay as the 
representative was not a competent witness since she was unable to testify to any of the procedures of the prior servicers or to 
the servicer's own procedures to incorporate the prior servicers' records into its own, and she offered no testimony concerning 
the accuracy of the prior servicers' records before they were boarded into the servicer's system. Evans v. HSBC Bank, USA, 
N.A., 2017 Fla. App. LEXIS 6318 (Fla. 2nd DCA May 5, 2017).

Evidence: Hearsay: Exceptions: Business Records: General Overview

In a foreclosure action, as the bank's employee testified about loan information kept by a previous note holder, but did not 
testify that the bank had any mechanisms in place for checking the accuracy of that information, he did not provide the proper 
foundation for admission of the payment history under the business records exception to the hearsay rule, and the trial court 
erred by admitting it into evidence. Holt v. Calchas, LLC, 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

In a foreclosure action, the court erred by admitting into evidence, over appellant's hearsay objection, records purporting to 
show her payment history; as it was unknown whether the witness through whom the records were offered had personal 
knowledge as to accuracy of the figures in the records, the bank did not provide information sufficient to satisfy the business 
records hearsay exception. Holt v. Calchas, LLC, 2014 Fla. App. LEXIS 18081 (Fla. 4th DCA Nov. 5, 2014), op. withdrawn, 
sub. op., 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

Court properly admitted the borrowers' payment history into evidence under the business record exception because the records 
custodian's testimony demonstrated his familiarity with the lender's record-keeping system and the process for uploading 
payment information and the records were not a summary under § 90.956, Fla. Stat. and, therefore, the notice provisions did 
not apply. Cayea v. Citimortgage, Inc., 138 So. 3d 1214, 2014 Fla. App. LEXIS 8093 (Fla. 4th DCA 2014).

Order adjudicating a mother’s children dependent under Fla. Stat. § 39.01(15)(f) was not supported by competent, substantial 
evidence because the Department presented insufficient evidence to prove that the mother’s ability to care for her children and 
maintain employment was impaired by alcohol and drug use; the only evidence of the mother’s alleged illegal substance abuse 
was the result of a single urine screen as testified to by a child protective investigator, who neither administered the test, 
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performed the chemical analysis, or interpreted the results, and that testimony was hearsay and insufficient to lay the necessary 
predicate to introduce the lab report containing the drug test results under Fla. Stat. § 90.803(6)(a). S.S. v. Dep't of Children & 
Families, 81 So. 3d 618, 2012 Fla. App. LEXIS 3806 (Fla. 1st DCA 2012).

Driving record was not testimonial in nature, and defendant did not have a Sixth Amendment right to confront and cross-
examine a witness concerning the compilation of that record; a certified copy of defendant’s driving record was properly 
admitted as a hearsay exception under Fla. Stat. § 90.803(8). Sproule v. State, 927 So. 2d 46, 2006 Fla. App. LEXIS 4422 (Fla. 
4th DCA 2006).

While hearsay was admissible in former worker’s unemployment compensation proceedings, former employer offered report of 
handwriting expert and letter from delivery company representative to prove that former worker forged a purchase requisition 
form and signed delivery slips for company computers that were never located; thus, former employer offered inadmissible 
hearsay to prove worker’s misconduct because the evidence was offered to prove the truth of the matter asserted, and the report 
and letter were not business records kept and made in the regular course of business activity. Brown v. International Paper Co., 
710 So. 2d 666, 1998 Fla. App. LEXIS 4363 (Fla. 2nd DCA 1998).

Document purporting to be husband’s job resignation was, under Fla. Stat. § 90.801(1)(a), inadmissible hearsay in an 
automobile trial where husband never testified and the document never qualified under the business record exception, and an 
expert witness could not serve as a conduit for placing the inadmissible document into evidence. Fletcher v. McEwen, 561 So. 
2d 616, 1990 Fla. App. LEXIS 2973 (Fla. 4th DCA 1990).

Evidence: Hearsay: Exceptions: Business Records: Admissibility in Criminal Trials

In an unarmed robbery case where identification of a perpetrator was at issue, a trial court erred by admitting a booking report 
that presented a double hearsay issue; the report was hearsay where it was offered to prove defendant's height and weight, and 
the State did not show that the report was a record of regularly conducted business activity. The error was not harmless because 
it could not have been said beyond a reasonable doubt that the erroneous admission of the booking report did not affect the 
verdict. Caldwell v. State, 137 So. 3d 590, 2014 Fla. App. LEXIS 6214 (Fla. 4th DCA 2014).

Report showing that defendant’s DNA was not found at the crime scene was properly introduced by defendant under Fla. Stat. 
§ 90.803(6)(a), the business record exception to the hearsay rule, as there was no error in the affidavits used as the predicate 
for its admission, and the State failed to demonstrate that the report, prepared by its own retained expert, was not trustworthy. 
Shorter v. State, 98 So. 3d 685, 2012 Fla. App. LEXIS 16720 (Fla. 4th DCA 2012).

Trial court did not abuse its discretion in admitting either the traffic investigator’s expert evidence, or in admitting a prior 
consistent statement by one of the officers where defendant was charged with leaving the scene of an accident. Snell v. State, 
939 So. 2d 1175, 2006 Fla. App. LEXIS 17846 (Fla. 4th DCA 2006).

Where defendant’s roommate’s bank statements were the primary evidence of defendant’s theft and unlawful use of 
roommate’s bank card, and state failed to have custodian of roommate’s bank statements testify that statements were kept in the 
ordinary course of business to qualify statements as business records exception to the hearsay doctrine, admission of bank 
statements was reversible error because statements were inadmissible hearsay. Medlock v. State, 537 So. 2d 1030, 1988 Fla. 
App. LEXIS 5787 (Fla. 2nd DCA 1988).

Evidence: Hearsay: Exceptions: Present Sense Impression: Personal Perceptions

Trial court erred in admitting out-of-court statements made by defendant juvenile's friend and alleged accomplice; the friend's 
out-of-court statements were introduced for the truth of the matter asserted and went well beyond mere identification of 
defendant. J.L. v. State, 193 So. 3d 1062, 2016 Fla. App. LEXIS 9269 (Fla. 4th DCA 2016).

Evidence: Hearsay: Exceptions: Public Records: General Overview
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In a medical malpractice case, the trial court erred in admitting shelter orders pertaining to the patient from the Department of 
Children and Families by taking judicial notice of them pursuant to §§ 90.202(6) and 90.203, Fla. Stat., because judicial notice 
was not an exception to the rule prohibiting admission of hearsay evidence, § 90.801(1)(c), Fla. Stat., and the hearsay within 
hearsay, § 90.805, Fla. Stat., that was within the shelter orders. Hartong v. Bernhart, 128 So. 3d 858, 2013 Fla. App. LEXIS 
19439 (Fla. 5th DCA 2013).

Evidence: Hearsay: Exceptions: Spontaneous Statements: General Overview

Judgment finding a child delinquent for the delivery and possession of cocaine were reversed because the court improperly 
admitted the hearsay testimony of an officer regarding statements made to him by a witness, which was prohibited hearsay; the 
statement did not qualify under the spontaneous statement exception because the witness had engaged in reflective thought 
prior to speaking to the officer. J.M. v. State, 665 So. 2d 1135, 1996 Fla. App. LEXIS 65 (Fla. 5th DCA 1996).

Officer’s courtroom recitation of the witness’ version of events was inadmissible hearsay and was not an exception to the 
hearsay rule pursuant to Fla. Stat. §§ 90.801(2)(b), 90.803(1), and 90.803(2); where the witness’ statements were made in the 
course of the police investigation, and long after the described events occurred, there was no reason to falsify the statement, the 
witness had time to reflect, and were not an excited utterance. Quiles v. State, 523 So. 2d 1261, 1988 Fla. App. LEXIS 1737 
(Fla. 2nd DCA 1988).

Evidence: Hearsay: Exceptions: Spontaneous Statements: Criminal Trials

Judgment finding a child delinquent for the delivery and possession of cocaine were reversed because the court improperly 
admitted the hearsay testimony of an officer regarding statements made to him by a witness, which was prohibited hearsay; the 
statement did not qualify under the spontaneous statement exception because the witness had engaged in reflective thought 
prior to speaking to the officer. J.M. v. State, 665 So. 2d 1135, 1996 Fla. App. LEXIS 65 (Fla. 5th DCA 1996).

Victim’s prior consistent statements, admitted under the spontaneous exception to the hearsay rule, were equally admissible as 
non-hearsay under Fla. Stat. § 90.801(2)(b) to refute a charge of recent fabrication. Smelley v. State, 500 So. 2d 318, 1986 Fla. 
App. LEXIS 11415 (Fla. 1st DCA 1986).

Evidence: Hearsay: Exceptions: Spontaneous Statements: Elements

Although the first victim's statement qualified as hearsay, his statement was properly admitted as it was an excited utterance 
because when he was interviewed at the hospital he appeared to be in pain; he was very emotional at times; and a reasonable 
person could conclude that he was still agitated and traumatized from the shooting. Rolle v. State, 215 So. 3d 75, 2016 Fla. 
App. LEXIS 15117 (Fla. 3rd DCA 2016).

Evidence: Hearsay: Exceptions: State of Mind

Trial court erred in ruling the defendant's statements during the videotaped interview were hearsay; the videotape was not 
offered to prove the truth of the matters defendant asserted in the interview—the existence of an inheritance or the poisoning of 
an oleander bush—but to show defendant's mental state at the time the videotape was made.  Pearce v. State, 2015 Fla. App. 
LEXIS 19493 (Fla. 1st DCA Dec. 31, 2015).

Trial court reversibly erred by excluding an out-of-court statement of a stockade employee which appellant relied upon and led 
him to believe that he was prevented from reregistering as a sex offender because he had an outstanding warrant; the excluded 
testimony was not being introduced for the truth of the matter asserted but rather for the effect on the listener, and therefore, the 
statement was not hearsay. Jenkins v. State, 189 So. 3d 866, 2015 Fla. App. LEXIS 18811 (Fla. 4th DCA 2015).
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Evidence: Hearsay: Exceptions: State of Mind: General Overview

On appeal from his conviction for attempted second degree murder, the trial court erred in barring the defense from cross-
examining a bouncer regarding conversations he had with his attorney during breaks of his police interview. What the attorney 
said to the bouncer was not hearsay since the statements were not offered for their truth, but to show their impact on the 
bouncer's state of mind and to expose potential bias. Antoine v. State, 138 So. 3d 1064, 2014 Fla. App. LEXIS 6716 (Fla. 4th 
DCA 2014)

Where defendant sought to testify as to a deputy’s statements, the deputy’s statements were not hearsay because they were not 
offered to prove the truth of what the deputy stated but to prove or explain defendant’s own subsequent conduct and why he did 
not reregister as a sex offender. Krampert v. State, 13 So. 3d 170, 2009 Fla. App. LEXIS 7465 (Fla. 2nd DCA 2009).

Pursuant to Fla. Stat. § 90.801, evidence that was offered to prove an employer’s state of mind when it terminated the 
employee’s job was not inadmissible hearsay. Hotelera Naco, Inc. v. Chinea, 708 So. 2d 961, 1998 Fla. App. LEXIS 1367 (Fla. 
3rd DCA 1998), amended, 708 So. 2d 961, 1998 Fla. App. LEXIS 4330 (Fla. 3rd DCA 1998).

Evidence of reports heard by the employer that the employee was not at home convalescing but was shopping and travelling 
were offered to prove the employer’s state of mind in deciding to terminate the employee and not for the truth; therefore, the 
evidence was not inadmissible as hearsay under Fla. Stat. § 90.801(1)(c). Hotelera Naco, Inc. v. Chinea, 708 So. 2d 961, 1998 
Fla. App. LEXIS 1367 (Fla. 3rd DCA 1998), amended, 708 So. 2d 961, 1998 Fla. App. LEXIS 4330 (Fla. 3rd DCA 1998).

At a hearing to determine whether service of process was proper, the trial court erroneously allowed the process server to 
testify as to statements made by the individual on whom process was served. Fla. Stat. § 90.801(2)(c) indicates that a statement 
of a person made after perceiving him is not hearsay if the declarant testifies at the trial or hearing and is subject to cross-
examination about the statement. Zimmerman v. Greate Bay Hotel & Casino, 683 So. 2d 1160, 1996 Fla. App. LEXIS 13134 
(Fla. 3rd DCA 1996).

Utterances which circumstantially indicated a specific state of mind, and utterances of a witness indicating bias, were not 
hearsay, and they were admissible for impeachment purposes under Fla. Stat. § 90.801(1)(c). Fields v. State, 608 So. 2d 899, 
1992 Fla. App. LEXIS 11545 (Fla. 1st DCA 1992).

Although widow was not incompetent to testify concerning decedent’s actions or nonverbal conduct in tearing up antenuptial 
agreement, it was clear that such testimony was being offered to prove an assertion on the part of decedent and was therefore, 
by definition, hearsay pursuant to Fla. Stat. § 90.801(1)(a); however, because the testimony that decedent destroyed the 
antenuptial agreement was obviously offered to prove decedent’s intent to abandon the agreement, such intent being an issue in 
the lawsuit, the testimony fell within the state of mind exception to the hearsay rule and was admissible pursuant to Fla. Stat. § 
90.803(3). Hulsh v. Hulsh, 431 So. 2d 658, 1983 Fla. App. LEXIS 19296 (Fla. 3rd DCA 1983).

Evidence: Hearsay: Exceptions: Statements Against Interest

Trial court erred in adjudicated a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the mother’s hearsay out-of-court statements to a child protective 
investigator and a police officer about prior domestic violence were not admissible against the father under § 90.803(18)(a)-
(c), Fla. Stat., because he did not make them, and he did not manifest an adoption or belief in them or authorize the mother to 
make them on his behalf. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 2010 Fla. App. 
LEXIS 9130 (Fla. 2nd DCA 2010).

Statements by a witness whom defendant alleged committed the crimes for which he was on trial were properly excluded 
because the statements were inadmissible hearsay, pursuant to Fla. Stat. § 90.801(1)(c); the statements were not within the 
definition of being a statement against interest for purposes of an exception to the inadmissibility thereof, as they actually 
tended to exculpate the witness. Reynolds v. State, 934 So. 2d 1128, 2006 Fla. LEXIS 888 (Fla. 2006), cert. denied, 549 U.S. 
1122, 127 S. Ct. 943, 166 L. Ed. 2d 721, 2007 U.S. LEXIS 199 (U.S. 2007).
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Testimony of the father in child dependency proceedings about the removal and commitment of two other children of his was 
admissible because it was based upon his own knowledge and not on statements made to him by the state authorities. S.C. v. 
State, 471 So. 2d 1326, 1985 Fla. App. LEXIS 14867 (Fla. 1st DCA 1985).

Evidence: Hearsay: Exceptions: Statements of Child Abuse

Trial court erred in adjudicating a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the trial court improperly admitted one of the children’s out-of-court 
statements to a child protective investigator that the father treated a daughter differently and that the mother and father argued 
and pushed furniture around the family home because the child did not testify at trial, and the Department of Children and 
Family Services did not satisfy the requirements of § 90.803(23), Fla. Stat. for the admission of the child’s statements as the 
out-of-court statements of a child victim. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 
2010 Fla. App. LEXIS 9130 (Fla. 2nd DCA 2010).

Trial court erred in adjudicated a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay, and although the father’s daughter recanted her prior statements that 
the father had struck her intentionally. the testimony of a child protective investigator and a police officer that the daughter 
previously stated that the father intentionally struck her was improperly admitted as substantive evidence; the daughter’s 
statements were not admissible as substantive evidence and could only be used for impeachment because the evidence at trial 
did not reflect that her prior statements were sworn or otherwise met the requirements of § 90.801(2)(a), Fla. Stat., and the 
requirements for the admission of her statements as the out-of-court statements of a child victim under § 90.803(23), Fla. Stat., 
were not met. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 2010 Fla. App. LEXIS 9130 
(Fla. 2nd DCA 2010).

In a molestation prosecution, the trial court properly admitted a neighbor’s testimony of the child victim’s statements because 
the testimony was not offered to prove the truth of the matters asserted in the child’s statements, but to prove the fact that the 
statements were, in fact, made to the neighbor; as such, they constituted a relevant circumstance in the manner in which the 
offenses became known and prosecuted, and were therefore not hearsay pursuant to Fla. Stat. § 90.801(1)(c). Barnes v. State, 
477 So. 2d 6, 1985 Fla. App. LEXIS 15931 (Fla. 2nd DCA 1985).

Child victim’s grand jury testimony was admissible at trial when the child recanted her grand jury testimony, pursuant to Fla. 
Stat. § 90.801(2)(a), because the child victim, as the declarant, was available to testify at trial, was subject to cross-
examination, and the statement was a prior inconsistent statement. Webb v. State, 426 So. 2d 1033, 1983 Fla. App. LEXIS 
19009 (Fla. 5th DCA 1983).

Evidence: Hearsay: Exemptions: Confessions: Corpus Delicti Doctrine

Dismissal of the juvenile’s petit theft charge was appropriate because there was no direct or circumstantial evidence, besides 
inadmissible hearsay, to prove the corpus delicti of theft and thus, the trial court erred in admitting her written confession. The 
State argued that there was circumstantial evidence of a theft because the juvenile was seen outside of the store’s entrance 
while wearing a bracelet currently being sold in the store, but that was insufficient to prove, even circumstantially, that a theft 
had occurred. J.B. v. State, 166 So. 3d 813, 2014 Fla. App. LEXIS 2977 (Fla. 4th DCA 2014).

Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: General Overview

Defendant’s convictions for aggravated battery were inappropriate because the admission of improper hearsay testimony by the 
deputy and improper rebuttal evidence was harmful. If the State intended to use the prior statements of the victims to prove 
something other than the truth of what was asserted, the State did not make that known; the trial court’s comment to the effect 
that the witness had testified at trial did not make the prior statements non-hearsay, and the admission of the prior statements 
was error, Fla. Stat. § 90.801(1)(c), (2)(b). Carter v. State, 115 So. 3d 1031, 2013 Fla. App. LEXIS 8862 (Fla. 4th DCA 2013).
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Officers’ testimony about witnesses’ prior identifications of defendant as one of the perpetrators shown in a videotape of three 
murders should not have been admitted as substantive evidence under Fla. Stat. § 90.801(2)(c), because the witnesses were not 
victims of or witnesses to the crimes. Ibar v. State, 938 So. 2d 451, 2006 Fla. LEXIS 383 (Fla. 2006), cert. denied, 549 U.S. 
1208, 127 S. Ct. 1326, 167 L. Ed. 2d 79, 2007 U.S. LEXIS 2117 (U.S. 2007).

Witness’s statement made under oath at a grand jury proceeding that was inconsistent with his trial testimony was properly 
admitted as a prior inconsistent statement pursuant to Fla. Stat. § 90.801(2)(a). Penalver v. State, 926 So. 2d 1118, 2006 Fla. 
LEXIS 141 (Fla. 2006).

Discovery deposition was not admissible as nonhearsay under Fla. Stat. § 90.801(2) because the deponent did not testify at 
trial and the testimony in the deposition was not a statement of identification after perceiving a person. Penalver v. State, 926 
So. 2d 1118, 2006 Fla. LEXIS 141 (Fla. 2006).

In defendant’s trial for second degree murder, the trial court properly admitted a tape recording of the person defendant 
allegedly paid to throw acid on defendant’s business rival; at trial, the defense raised the implied charge that the person 
fabricated the story in return for leniency, and the prior statement was therefore admissible as a prior consistent statement under 
Fla. Stat. § 90.801(2)(b). Dendy v. State, 896 So. 2d 800, 2005 Fla. App. LEXIS 1351 (Fla. 4th DCA 2005).

Prior videotaped testimony of a State’s witness, given to an investigating detective under oath, that defendant expressed 
surprise after his co-defendant shot one of two victims, was not admissible under Fla. Stat. § 90.801(2)(a), because it was not a 
statement given at an “other proceeding,” but it should have been admitted under Fla. Stat. § 90.608(1) for purposes of 
impeachment because defense counsel: laid the proper foundation under Fla. Stat. § 90.614(2); called to the witness’s attention 
the time, place, and person to whom he made the prior inconsistent statements; quoted from the prior statements; and gave the 
witness an opportunity to explain his prior statements. However, exclusion of the evidence was harmless because it was only 
admissible for purposes of impeaching the witness’s credibility and defense counsel did call the witness’s credibility into 
question before the jury when he quoted directly from the witness’s previous statements. Pearce v. State, 880 So. 2d 561, 2004 
Fla. LEXIS 975 (Fla. 2004).

Statement given under oath during a police investigation is not a statement given at an “other proceeding” and consequently is 
not admissible as substantive evidence under Fla. Stat. § 90.801(2)(a). Pearce v. State, 880 So. 2d 561, 2004 Fla. LEXIS 975 
(Fla. 2004).

Where defendant contended at trial that a tape recorded phone conversation between his co-defendant and his co-defendant’s 
mother four days after the murder in which they were allegedly involved was inadmissible as a prior consistent statement under 
Fla. Stat. § 90.801(2)(b) (2003) because the co-defendant had a motive to fabricate the testimony based on his plea 
negotiations and the State’s requests for testimony, defendant could not thereafter prevent the State from rehabilitating the co-
defendant with statements made before the negotiations and requests by urging that an alleged conspiracy with other co-
defendants existed earlier, and the trial court did not err in admitting the prior consistent statement. Chamberlain v. State, 881 
So. 2d 1087, 2004 Fla. LEXIS 951 (Fla. 2004), cert. denied, 544 U.S. 930, 125 S. Ct. 1669, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 
2601 (U.S. 2005).

Trial court’s admission of a witness’s prior consistent statement to a police officer that defendant was the gunman in a drive-by 
shooting incident constituted reversible error as it did not rebut a charge of recent fabrication and was prejudicial since the 
victim’s credibility was at issue and there was no physical, corroborative evidence against defendant. Peterson v. State, 874 So. 
2d 14, 2004 Fla. App. LEXIS 5058 (Fla. 4th DCA 2004).

Where trial court allowed introduction of a detective’s prior consistent statement from his previous testimony given at a motion 
to suppress hearing, which was used to bolster the detective’s statement regarding the fact that defendant allegedly told the 
detective that there was money hidden under a seat in his car, such was not admitted for a non-hearsay purpose such as 
rebutting a charge of improper influence, motive, or recent fabrication pursuant to Fla. Stat. § 90.801(2)(b) and, accordingly, 
was error; however, it was found to be harmless due to the negligible effect it had and defendant’s opportunity to have cross-
examined him on that issue. Taylor v. State, 855 So. 2d 1, 2003 Fla. LEXIS 926 (Fla. 2003), cert. denied, 541 U.S. 905, 124 S. 
Ct. 1605, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1892 (U.S. 2004).
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Defense counsel’s line of questioning was an attempt to show that the accomplice was motivated to testify against his client 
because she desired to obtain a favorable sentence from the State and, thus, was sufficient to create an inference of improper 
motive to fabricate; therefore, the prior consistent testimony evidence was properly admitted as rebuttle evidence. Harris v. 
State, 843 So. 2d 856, 2003 Fla. LEXIS 458 (Fla. 2003).

Declarant had to merely be available for cross-examination concerning the statement and need not give consistent testimony at 
trial; declarant’s inability to identify the defendant at trial or to remember the prior identification was fodder for impeachment 
on cross-examination but did not destroy the reliability of the prior identification. A.E.B. v. State, 818 So. 2d 534, 2002 Fla. 
App. LEXIS 231 (Fla. 2nd DCA 2002).

Prior identification testimony would be admitted where the declarant testified at trial and was subject to cross-examination. 
A.E.B. v. State, 818 So. 2d 534, 2002 Fla. App. LEXIS 231 (Fla. 2nd DCA 2002).

Trial court had discretion to admit a child victim’s prior consistent statement to rehabilitate her, pursuant to Fla. Stat. § 
90.801(2)(b), when she was impeached with prior inconsistent statements in a prosecution for lewd and lascivious acts in the 
child’s presence. Monday v. State, 792 So. 2d 1278, 2001 Fla. App. LEXIS 12523 (Fla. 1st DCA 2001).

Statement by juvenile co-defendant who was the only eyewitness in a murder case that his testimony was consistent with a 
statement made to the police when the juvenile was arrested was not hearsay under Fla. Stat. § 90.801(2)(b) because the 
statement was made before the juvenile had entered into a plea-bargain agreement in which the juvenile agreed to testify 
against defendant and another co-defendant who was tried before defendant and before the juvenile had a motive to lie; a 
statement by the juvenile that his trial testimony was identical to that given in the other co-defendant’s trial but after the 
juvenile had entered into the plea-bargain agreement was error but the error was harmless. Neal v. State, 792 So. 2d 613, 2001 
Fla. App. LEXIS 11888 (Fla. 4th DCA 2001).

Defendant’s objection to testimony by the detective who investigated the case was overruled because under Fla. Stat. § 
90.801(2)(c) the statement was not hearsay; the declarant testified at trial and was subject to cross-examination concerning the 
statement, and the statement was one of identification of a person after perceiving the person. Allen v. State, 789 So. 2d 1154, 
2001 Fla. App. LEXIS 9132 (Fla. 3rd DCA 2001), transferred, 2011 Fla. LEXIS 1395 (Fla. June 15, 2011), dismissed, 2016 
Fla. LEXIS 540 (Fla. Mar. 16, 2016).

Because a victim of a carjacking testified at trial and was subject to cross-examination, the victim’s out-of-court identification 
was non-hearsay, because it was one of identification of defendant made after perceiving him, and a police officer’s testimony 
concerning the victim’s out-of-court identification of defendant was admissible at trial under Fla. Stat. § 90.801(2)(c), because 
an identification made shortly after the crime was inherently more reliable than a later identification in court. Lewis v. State, 
777 So. 2d 452, 2001 Fla. App. LEXIS 1355 (Fla. 4th DCA 2001).

Where a detective’s testimony concerning defendant’s brother’s statement to insurers was admitted in a murder case, 
defendant’s conviction was reversed; as the only possible relevance of the out-of-court statement was directed to the truth of 
the matters stated by the declarant, the subject matter was classic hearsay pursuant to Fla. Stat. § 90.801(1)(c). Keen v. State, 
775 So. 2d 263, 2000 Fla. LEXIS 1893 (Fla. 2000).

Co-defendant’s taped statement given prior to his plea bargain was admissible as a prior consistent statement under Fla. Stat. § 
90.801(2)(b) in defendant’s murder trial to rebut the inference raised in cross-examination that the co-defendant’s testimony 
was recently fabricated and motivated by the plea bargain. Foster v. State, 778 So. 2d 906, 2000 Fla. LEXIS 1755 (Fla. 2000).

Prior consistent statement of a witness did not meet the criteria for admissibility under Fla. Stat. § 90.801(2)(b) because it was 
given to a police detective two weeks after the crime, after the witness had significant time to evaluate what occurred and to 
discuss it with his friends, and after the existence of a reason to falsify arose. Szuba v. State, 749 So. 2d 551, 2000 Fla. App. 
LEXIS 209 (Fla. 2nd DCA 2000).

Eyewitness’ failure to testify at trial rendered all of the testimony regarding the out-of-court identification of defendant by the 
eyewitness inadmissible hearsay pursuant to Fla. Stat. § 90.801(2)(c), and the error was not harmless where the testimony of 
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another eyewitness was more equivocal and references to the absent eyewitness’ testimony were frequent. Evans v. State, 721 
So. 2d 766, 1998 Fla. App. LEXIS 14714 (Fla. 4th DCA 1998).

The trial court erred in excluding as hearsay under Fla. Stat. § 90.801(1)(c) magazine articles which were sought to be 
introduced, not to prove the matter asserted, but to impeach the testimony of plaintiff. Kiwanis Club, Inc. v. De Kalafe, 723 So. 
2d 838, 1998 Fla. App. LEXIS 12827 (Fla. 3rd DCA 1998).

Statement made by murder defendant’s daughter to the state attorney’s office in 1992 to the effect that defendant had told her 
that he could not return to Florida because police were looking for him in connection with murders was properly admitted 
under Fla. Stat. § 90.801(2)(b) as a prior consistent statement rebutting defendant’s suggestion that his daughter’s 1994 paid 
television appearance motivated her trial testimony, since the daughter testified and was subject to cross-examination, and the 
statement pre-dated the existence of her motive to fabricate, i.e., a paid television appearance. Chandler v. State, 702 So. 2d 
186, 1997 Fla. LEXIS 1529 (Fla. 1997), cert. denied, 523 U.S. 1083, 118 S. Ct. 1535, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2682 
(U.S. 1998).

Pursuant to Fla. Stat. § 90.801(2), the trial court did not err in defendant’s trial for burglary by allowing an officer to testify 
that a witness to the crime identified defendant, by name, as the perpetrator at the initial investigation immediately following 
the incident, because such testimony was not hearsay when the identifying witness was before the court and testified to that 
effect at trial. Liscinsky v. State, 700 So. 2d 171, 1997 Fla. App. LEXIS 11551 (Fla. 4th DCA 1997).

In a capital murder case, the trial court properly admitted a copy of a witness’ written statement to police as a prior consistent 
statement under Fla. Stat. § 90.801(2)(b) where, during the witness’ testimony, defense counsel asked about lying to the police, 
the nature of the charges facing the witness, and the nature of any plea agreements or reduction of prison time for the witness, 
clearly implying recent fabrication or improper motive. Moore v. State, 701 So. 2d 545, 1997 Fla. LEXIS 1508 (Fla. 1997), 
cert. denied, 523 U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2685 (U.S. 1998).

Where a trial witness incriminated defendant in a statement to a police officer, such statement was admissible under Fla. Stat. § 
90.801(2)(b) as a prior consistent statement to counter the inference of recent fabrication raised during the witness’ cross-
examination. Shellito v. State, 701 So. 2d 837, 1997 Fla. LEXIS 1362 (Fla. 1997), modified, (Fla. 1997), cert. denied, 523 U.S. 
1084, 118 S. Ct. 1537, 140 L. Ed. 2d 686, 1998 U.S. LEXIS 2695 (U.S. 1998).

Evidence was legally insufficient to support conviction for possession of firearm by felon where the only evidence that 
defendant possessed the gun consisted of prior inconsistent statements given by two witnesses during police interviews that did 
not qualify as substantive evidence of prior identification under Fla. Stat. § 90.801(2)(c). Thomas v. State, 697 So. 2d 926, 
1997 Fla. App. LEXIS 8500 (Fla. 5th DCA 1997).

Trial court erred in admitting a process server’s testimony as to the out-of-court statements of the person receiving service of 
process in a hearing to contest the jurisdiction of an out-of-state court under Fla. Stat. § 90.801(2)(c); the process server did not 
testify as to his identification of the recipient, but instead testified as to the recipient’s remarks when he served the recipient 
with process; further the recipient did not testify at trial and was not subject to cross-examination. Zimmerman v. Greate Bay 
Hotel & Casino, 683 So. 2d 1160, 1996 Fla. App. LEXIS 13134 (Fla. 3rd DCA 1996).

Consistency or inconsistency of a prior statement, for purposes of Fla. Stat. § 90.801(2)(b), is determined by comparing the 
content of that statement with the content of the trial testimony; who should be believed as to the making of the prior statement 
is not a question of admissibility, but one of credibility for the jury. Cunningham v. State, 679 So. 2d 70, 1996 Fla. App. LEXIS 
9454 (Fla. 4th DCA 1996).

Where the testimony of a witness regarding a prior consistent statement made by another witness was offered to rebut a charge 
of recent fabrication, the statement was not hearsay and therefore properly admitted by the trial court under Fla. Stat. § 
90.801(2)(b). Cunningham v. State, 679 So. 2d 70, 1996 Fla. App. LEXIS 9454 (Fla. 4th DCA 1996).

Fla. Stat. § 90.801(2)(b), which governed the admission into evidence of prior “consistent” statements of witnesses, was 
construed to preclude the admission of a taped statement implicating the defendant that the state’s witness made after her arrest 
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on drug charges, because the statement was not made prior to the time her motive to lie existed. Cortes v. State, 670 So. 2d 119, 
1996 Fla. App. LEXIS 2030 (Fla. 3rd DCA 1996).

Child’s accusation of defendant during a discovery deposition taken pursuant to Fla. R. Crim. P. 3.220 was not admissible, 
pursuant to Fla. Stat. § 90.801(2)(a), as substantive evidence in defendant’s trial for lewd, lascivious, or indecent assault on the 
child and sexual battery after the child recanted her accusation of defendant. State v. Green, 667 So. 2d 756, 1995 Fla. LEXIS 
2040 (Fla. 1995), overruled,  Beber v. State, 853 So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Prior consistent statement by accomplice witness was properly admitted to rebut charge by defense counsel that witness was 
testifying falsely in order to negotiate a favorable plea and avoid going to prison; fact that police were conducting an 
investigation of the crime did not automatically establish to falsify on the part of the witness. Edwards v. State, 662 So. 2d 405, 
1995 Fla. App. LEXIS 11576 (Fla. 1st DCA 1995).

Prior statement of witness that he later admitted was based on gossip and news articles was impermissible hearsay used as 
substantive evidence at murder trial and was not proper impeachment evidence under Fla. Stat. § 90.801(1)(c). Ellis v. State, 
622 So. 2d 991, 1993 Fla. LEXIS 1132 (Fla. 1993).

Prior statement of witness obtained by prosecutor in closed interview not regulated by the presence of a trial judge where 
prosecutor controlled the questions was impermissible hearsay and not within the exception of testimony taken at an other 
proceeding under Fla. Stat. § 90.801(2)(a). Ellis v. State, 622 So. 2d 991, 1993 Fla. LEXIS 1132 (Fla. 1993).

When a statement given to the police after the crime had terminated and after the witness had a motive for lying about what had 
happened, the statement was inadmissible hearsay under Fla. Stat. § 90.801(2)(b); in order to fall under the exception, the prior 
inconsistent statement must have been made before the existence of the facts said to indicate an improper influence. Coluntino 
v. State, 620 So. 2d 244, 1993 Fla. App. LEXIS 6672 (Fla. 3rd DCA 1993).

There was sufficient evidence to support the trial court’s ruling that there was a charge of fabrication, implied or direct, during 
a witness’s cross-examination that permitted the admission of prior consistent statements by the witness pursuant to Fla. Stat. § 
90.801(2)(b). Penner v. State, 592 So. 2d 761, 1992 Fla. App. LEXIS 494 (Fla. 2nd DCA 1992).

Although trial court abused its discretion in admitting an out-of-court statement as an exception to the hearsay rule in 
defendant’s trial for murder, the error was harmless because both co-defendants and other witnesses testified that defendant 
was at the crime scene and planned and committed the murder. Hayes v. State, 581 So. 2d 121, 1991 Fla. LEXIS 887 (Fla. 
1991), cert. denied, 502 U.S. 972, 112 S. Ct. 450, 116 L. Ed. 2d 468, 1991 U.S. LEXIS 6676 (U.S. 1991).

Trial court erred in allowing the jury to consider a witness’ prior statement as substantive evidence against defendant because 
the witness’ prior statement was made during a prosecutor’s investigative interrogation, which was not a “proceeding” under 
Fla. Stat. § 90.801(2)(a). State v. Smith, 573 So. 2d 306, 1990 Fla. LEXIS 1790 (Fla. 1990).

Trial court erred in prohibiting the use of the co-defendant’s statements in the penalty phase of the capital defendant’s trial 
because the statements were admissible pursuant to Fla. Stat. § 90.801(1)(c) as the defense counsel was trying to show that the 
co-defendant knew the victims and that the co-defendant’s conduct decreased the capital defendant’s culpability. Colina v. 
State, 570 So. 2d 929, 1990 Fla. LEXIS 1617 (Fla. 1990).

Hearsay statements regarding improper influence, motive, or recent fabrication were inadmissible against defendant at trial for 
sexual battery of a child by a person in familial authority in violation of Fla. Stat. § 794.011, because Fla. Stat. § 90.801(2)(b) 
permits the admission of only prior consistent statements made before the existence of the facts said to indicate an improper 
influence; the statements wrongly admitted at trial were made after complainant had a motive for feasibly fabricating the 
charges. Lazarowicz v. State, 561 So. 2d 392, 1990 Fla. App. LEXIS 3190 (Fla. 3rd DCA 1990).

Under Fla. Stat. § 90.801(2)(b) codefendant’s prior consistent police statement at defendant’s trial did not violate the rule that 
a witness’s testimony could not be corroborated by his own prior consistent statement because it fell within an exception to the 
rule; that section provided that a statement was not hearsay if the declarant testified at trial or hearing and was subject to cross-
examination concerning the statement and the statement was consistent with his testimony and was offered to rebut an express 
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or implied charged against him of improper influence, motive, or recent fabrication. Hutchinson v. State, 559 So. 2d 340, 1990 
Fla. App. LEXIS 2219 (Fla. 4th DCA 1990).

In a death penalty trial, taped statements of a co-defendant were properly introduced to rebut the inference that the witness had 
fabricated his testimony because the state had granted immunity but were not properly admitted insofar as the witness’s taped 
statement contained information that was inconsistent with testimony elicited from the witness in court; however, based upon a 
totality of the evidence, the error was harmless. Alvin v. State, 548 So. 2d 1112, 1989 Fla. LEXIS 864 (Fla. 1989).

Permitting victim’s mother and an investigating officer to relate prior consistent statements of victim with respect to the 
victim’s description of the incident was reversible error because it impermissibly served to bolster victim’s credibility in 
violation of Fla. Stat. § 90.801. Jenkins v. State, 547 So. 2d 1017, 1989 Fla. App. LEXIS 4760 (Fla. 1st DCA 1989).

Where the State introduced an edited statement that defendant made to the police, defendant was entitled to present to the jury 
those portions of the statement that supported defendant’s claim of innocence. Morrison v. State, 546 So. 2d 102, 1989 Fla. 
App. LEXIS 3803 (Fla. 4th DCA 1989).

State could not use a witness’ prior inconsistent statement as substantive evidence against defendant under Fla. Stat. § 
90.801(2)(a), where the State sought the trial court to call the witness as a court’s witness solely for the purpose of presenting 
the witness’ prior inconsistent statements to prove the truth of those statements. Dudley v. State, 545 So. 2d 857, 1989 Fla. 
LEXIS 571 (Fla. 1989), overruled in part, Rodriguez v. State, 753 So. 2d 29, 2000 Fla. LEXIS 80 (Fla. 2000).

Trial court errred in admitting evidence of witness victim’s prior consistent statements, in prosecution of defendant for sexual 
battery of a person under age 12, attempted sexual battery of a person under age 12, a lewd act in the presence of a child, and 
child abuse; such evidence was not admissible under Fla. Stat. § 90.801(2)(b) absent an attempt by defense counsel, on cross-
examination, to impeach the witness victim by showing improper influence, motive, or recent fabrication. Wise v. State, 546 So. 
2d 1068, 1989 Fla. App. LEXIS 3119 (Fla. 2nd DCA 1989).

Arson conviction was reversed and remanded because the trial court erred in permitting a witness to testify at trial to the 
substance of out-of-court prior consistent statements made by other witnesses to that witness that implicated defendant in the 
crime; the State should have called the other witnesses, awaited the cross-examination, and thereafter attempted to utilize the 
prior consistent statements pursuant to Fla. Stat. § 90.801(2)(b). Bianchi v. State, 528 So. 2d 1309, 1988 Fla. App. LEXIS 3514 
(Fla. 2nd DCA 1988).

Officer’s courtroom recitation of the witness’ version of events was inadmissible hearsay and was not an exception to the 
hearsay rule pursuant to Fla. Stat. §§ 90.801(2)(b), 90.803(1), and 90.803(2); where the witness’ statements were made in the 
course of the police investigation, and long after the described events occurred, there was no reason to falsify the statement, the 
witness had time to reflect, and were not an excited utterance. Quiles v. State, 523 So. 2d 1261, 1988 Fla. App. LEXIS 1737 
(Fla. 2nd DCA 1988).

Statements made by codefendant, obtained by the police in a post-arrest custodial interrogation, that implicated defendant and 
established the underpinnings of the third-degree murder charge against defendant, were not admissible under Fla. Stat. § 
90.801(2)(a) as substantive evidence where codefendant, as a state witness, made inconsistent statements at trial; the police 
interrogation was not a formal proceeding. Gillis v. State, 518 So. 2d 962, 1988 Fla. App. LEXIS 257 (Fla. 3rd DCA 1988).

Victim’s prior consistent statements were properly admitted into evidence when statements that she was assaulted occurred 
prior to her knowing that she was outside of a certain county without her probation officer’s permission; without that 
knowledge, she had no motive to fabricate the statements. Cowles v. State, 517 So. 2d 771, 1988 Fla. App. LEXIS 49 (Fla. 2nd 
DCA 1988).

Trial court’s ruling that a victim’s sworn complaint could be used for purposes of impeachment and received in evidence under 
Fla. Stat. § 90.801(2)(a), when the victim had denied remembering what happened during an assault case that led to a 
defendant’s conviction was reversed where the bright line rule that no process of police questioning could qualify as an “other 
proceeding” under Fla. Stat. § 90.801(2)(a) was not followed, thereby requiring remand for further proceedings. Kirkland v. 
State, 509 So. 2d 1105, 1987 Fla. LEXIS 2129 (Fla. 1987).
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Victim’s prior consistent statements, admitted under the spontaneous exception to the hearsay rule, were equally admissible as 
non-hearsay under Fla. Stat. § 90.801(2)(b) to refute a charge of recent fabrication. Smelley v. State, 500 So. 2d 318, 1986 Fla. 
App. LEXIS 11415 (Fla. 1st DCA 1986).

Prior inconsistent statement made by alleged accomplice during a police interrogation was not admissible as substantive 
evidence under Fla. Stat. § 90.801(2)(a) because a police interrogation was not a judicial proceeding. State v. Delgado-Santos, 
497 So. 2d 1199, 1986 Fla. LEXIS 2776 (Fla. 1986).

Although under Fla. Stat. § 90.801(2)(a) prior inconsistent statements of a witness taken under oath were admissible as 
substantive evidence, trial court erred when it allowed deposition testimony of witness, who was defendant’s former girlfriend 
called by state as adverse, to be used for impeachment purposes where witness only testified not recalling whether defendant 
confessed to the crimes because under Fla. Stat. § 90.608(2), a party could not impeach its own witness unless that witness’ 
testimony proved adverse to the calling party, and the fact that a witness could not recall making prior inculpatory statements 
was insufficient. Parnell v. State, 500 So. 2d 558, 1986 Fla. App. LEXIS 10354 (Fla. 4th DCA 1986).

Prior inconsistent statement made by a witness to defendant’s crime was not admissible as substantive evidence because it did 
not fall within the exception to the hearsay rule set fourth in Fla. Stat. § 90.801(2)(a), since the statement was not given at trial, 
hearing, or other proceeding or in a deposition, but was instead given at the police station. Tisdale v. State, 498 So. 2d 1280, 
1986 Fla. App. LEXIS 10332 (Fla. 4th DCA 1986).

While normally Fla. Stat. § 90.801(2)(b) prohibited a witnesses’ testimony from being bolserted with corroboration with his 
own prior consistent statements, the witnesses’ prior consistent statements fell within the rule’s narrowly drafted terms in that 
they were used to refute an allegation of improper motive and recent fabrication due to the defense’s ability to impeach the 
witness with evidence of a plea agreement. Dufour v. State, 495 So. 2d 154, 1986 Fla. LEXIS 2617 (Fla. 1986), cert. denied, 
479 U.S. 1101, 107 S. Ct. 1332, 94 L. Ed. 2d 183, 1987 U.S. LEXIS 900 (U.S. 1987), writ denied, 821 So. 2d 294, 2002 Fla. 
LEXIS 1139 (Fla. 2002).

Defendant’s attack of the admissibility of police testimony concerning a photo lineup identification of defendant was without 
merit and not properly preserved for appellate review where such testimony would have been admissible as non-hearsay 
evidence under Fla. Stat. § 90.801(2)(c) had the state later called the identifying witness, but defendant did specify and renew 
the previous general hearsay objection, made no objection to the state’s failure to call the witness, did not move to strike the 
prior identification testimony, made no motion for a mistrial; and did not urge this point as a ground for his motion for new 
trial. McGRIFF v. STATE, 1986 Fla. App. LEXIS 11518 (Fla. 3rd DCA July 15, 1986).

Prior inconsistent statement admitted pursuant to Fla. Stat. § 90.801(2)(a) was insufficient evidence to sustain a second-degree 
murder conviction, where it was the only substantive evidence of guilt. State v. Moore, 485 So. 2d 1279, 1986 Fla. LEXIS 2049 
(Fla. 1986), overruled,  Beber v. State, 853 So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Trial court did not err in permitting the prosecutor to introduce a prior consistent statement by a particular state witness 
pursuant to Fla. Stat. § 90.801(2)(b) because the state properly introduced that witness’s prior consistent statement to rebut the 
defendant’s allegations of recent fabrication of that witness’s trial testimony. Gardner v. State, 480 So. 2d 91, 1985 Fla. LEXIS 
4184 (Fla. 1985), superseded by statute as stated in Carter v. State, 801 So. 2d 113, 2001 Fla. App. LEXIS 17893 (Fla. 2nd 
DCA 2001), superseded by statute as stated in Pooler v. State, 980 So. 2d 460, 2008 Fla. LEXIS 136 (Fla. 2008).

Defendant, who had been convicted of third-degree homicide, was entitled to a new trial on the ground that evidence of a prior 
consistent statement of the state’s key witness was improperly admitted under Fla. Stat. § 90.801(2)(b) through the testimony 
of a police detective where the witness’ testimony was crucial in establishing the defendant’s connection to the murder. Carroll 
v. State, 497 So. 2d 253, 1985 Fla. App. LEXIS 17504 (Fla. 3d Cir. Ct., App. Div. 1985).

Because a police interrogation was not a “proceeding” under Fla. Stat. § 90.801(2)(a), a statement that was gained from it 
could not be used as substantive evidence of guilt against a criminal defendant; therefore, the admission of a trial witness’ prior 
inconsistent statement made during police questioning was error. Delgado-Santos v. State, 471 So. 2d 74, 1985 Fla. App. 
LEXIS 14623 (Fla. 3rd DCA 1985), aff'd, 497 So. 2d 1199, 1986 Fla. LEXIS 2776 (Fla. 1986).
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Under Fla. Stat. § 90.801(2)(a), the prior inconsistent statement of a witness at a criminal trial, if given under oath before a 
grand jury, is excluded from the definition of hearsay and may be admitted into evidence not only for impeachment purposes 
but also as substantive evidence on material issues of fact. Moore v. State, 473 So. 2d 686, 1984 Fla. App. LEXIS 16771 (Fla. 
4th DCA 1984).

Sworn prior inconsistent statement given by witness during a police interrogation was improperly introduced as substantive 
evidence and should have been inadmissible because the police interrogation was not a formalized hearing under Fla. Stat. § 
90.801 and since witness was promised leniency and was helped in writing the statement. Robinson v. State, 455 So. 2d 481, 
1984 Fla. App. LEXIS 14594 (Fla. 5th DCA 1984), overruled,  State v. Delgado-Santos, 497 So. 2d 1199, 1986 Fla. LEXIS 
2776 (Fla. 1986).

Trial court’s decision that the use of prior inconsistent statements as substantive evidence of guilt was proper under Fla. Stat. § 
90.801(2)(a) because the statute superceded earlier decisions prohibiting the use of prior inconsistent statements as substantive 
evidence. Moore v. State, 452 So. 2d 559, 1984 Fla. LEXIS 3161 (Fla. 1984).

Where Fla. Stat. § 90.801(2)(a) was applicable only when the declarant testified at the trial and was subject to cross-
examination, a drug defendant had to be permitted to call to the stand during his case the man who drove his car while he was a 
passenger; when and if the driver testified that the defendant had guilty knowledge of the drugs, the defendant then was to be 
able to introduce the sworn statement which was inconsistent with that testimony as substantive evidence in the defendant’s 
favor. Diamond v. State, 436 So. 2d 364, 1983 Fla. App. LEXIS 22572 (Fla. 3rd DCA 1983), overruled,  State v. Smith, 573 So. 
2d 306, 1990 Fla. LEXIS 1790 (Fla. 1990).

The trial court properly admitted a tape recording of defendant’s grand jury testimony as a prior inconsistent statement which 
was admissible as substantive evidence under Fla. Stat. § 90.801(2)(a). Hills v. State, 428 So. 2d 318, 1983 Fla. App. LEXIS 
18841 (Fla. 1st DCA 1983).

Child victim’s grand jury testimony was admissible at trial when the child recanted her grand jury testimony, pursuant to Fla. 
Stat. § 90.801(2)(a), because the child victim, as the declarant, was available to testify at trial, was subject to cross-
examination, and the statement was a prior inconsistent statement. Webb v. State, 426 So. 2d 1033, 1983 Fla. App. LEXIS 
19009 (Fla. 5th DCA 1983).

Prior consistent statements of a co-defendant were admissible to corroborate the co-defendant’s prior testimony against a 
defendant who was charged with sexual battery under Fla. Stat. § 90.801(2)(b) because the prior consistent statements were 
made before the existence of a fact said to indicate the witness’ bias, interest, corruption, or other motive to falsify, and were 
entirely consistent with the witness’ trial testimony in chief. McElveen v. State, 415 So. 2d 746, 1982 Fla. App. LEXIS 20034 
(Fla. 1st DCA 1982).

Where a dentist was enjoined from fitting or delivering dentures to the general public, the evidence was insufficient as a matter 
of law to prove that the dentist had violated the injunction because it consisted of testimony of prior inconsistent statements, 
which were inadmissible pursuant to Fla. Stat. § 90.801(2)(a). Starchk v. Wittenberg, 411 So. 2d 1000, 1982 Fla. App. LEXIS 
19694 (Fla. 5th DCA 1982).

In a criminal trial, after defendant’s attorney impeached a prosecution witness’ testimony through the use of prior inconsistent 
statements, the state had the right pursuant to Fla. Stat. § 90.801(2)(b), under proper circumstances, to rehabilitate the witness 
through the use of prior consistent statements. Denny v. State, 404 So. 2d 824, 1981 Fla. App. LEXIS 21298 (Fla. 1st DCA 
1981).

In an action by decedent against defendant’s insurer for recovery for her accidental killing of decedent, defendant’s testimony 
at the criminal proceedings was properly admitted under Fla. Stat. § 90.801(1)(c) on the issue of whether the insurer was 
prejudiced by the defendant’s non-cooperation as such evidence was relevant and was not admitted to prove the truth of the 
matter, but only to show defendant’s position. United States Fidelity & Guaranty Co. v. Perez, 384 So. 2d 904, 1980 Fla. App. 
LEXIS 16902 (Fla. 3rd DCA 1980).
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Under Fla. Stat. § 90.801(2)(c), testimony of a prior extrajudicial identification was admissible as substantive evidence of 
identity if the identifying witness testified to the fact that a prior identification was made. State v. Freber, 366 So. 2d 426, 1978 
Fla. LEXIS 5078 (Fla. 1978).

Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: Identifications

Defendant's convictions for first degree murder and attempted first degree murder were improper it was error to allow the 
surviving victim to testify that he identified defendant as the shooter in open court on four previous occasions. Reid v. State, 
222 So. 3d 575, 2017 Fla. App. LEXIS 8963 (Fla. 4th DCA 2017).

Defendant’s armed robbery convictions were reversed because the trial court erroneously admitted hearsay evidence 
identifying him as the armed robber, even though the witness did not testify at trial and was not subject to cross-examination. 
The error was not harmless because the defense raised legitimate questions regarding the possibility of misidentification. 
Constant v. State, 120 So. 3d 122, 2013 Fla. App. LEXIS 12649 (Fla. 4th DCA 2013).

Trial court erred in permitting a police officer to testify to the identification of defendant made by his children because the 
officer’s testimony of what the children said was inadmissible hearsay since the children did not testify; Fla. Stat. § 
90.801(2)(c) requires the declarant to testify at trial. Golden v. State, 114 So. 3d 404, 2013 Fla. App. LEXIS 8452 (Fla. 4th 
DCA 2013).

Witness’s pretrial statement identifying defendant as the driver of a car at the time of a drive-by shooting did not qualify as 
substantive evidence under Fla. Stat. § 90.801(2)(a). The statement was given under oath but it was not made in a trial, 
hearing, or other proceeding or deposition as required by the Evidence Code. State v. Sims, 110 So. 3d 113, 2013 Fla. App. 
LEXIS 5047 (Fla. 1st DCA 2013).

Trial court did not err in allowing a video of the victim’s identification of defendant and evidence of defendant’s gang 
membership because the video documented the victim’s certainty about his identification of defendant, the victim testified at 
trial and was subject to cross-examination under Fla. Stat. § 90.801(2)(c), and evidence of defendant’s membership in the gang 
was relevant and permissible. Crouse v. State, 101 So. 3d 901, 2012 Fla. App. LEXIS 20193 (Fla. 4th DCA 2012).

On appeal from convictions of aggravated battery and armed kidnapping, the trial court: (1) did not err in allowing a detective 
to testify that the victim identified defendant as one of his assailants; and (2) did not violate the confrontation clause by 
admitting the taped statements of two of defendant’s cohorts without requiring the State to recall them to explain or defend 
their statements, when, with regards to the former, the victim knew the assailant and identified him to witnesses while the 
episode was fresh in his mind, and, as to the latter, the taped statements represented prior consistent statements offered to rebut 
the defense’s implication, in cross-examining both cohorts, that they were motivated by plea bargains to fabricate their trial 
testimony. Ross v. State, 993 So. 2d 1026, 2008 Fla. App. LEXIS 726 (Fla. 2nd DCA 2008), dismissed, 985 So. 2d 1092, 2008 
Fla. LEXIS 570 (Fla. 2008).

Because an individual who identified defendant as a robber did not testify, her identification was inadmissible hearsay and 
could not be admitted under the Fla. Stat. § 90.801(2)(c) exception; the admission of the hearsay testimony violated 
defendant’s right to confront the witness against him, and, because there was very little additional evidence, was harmful error. 
Edwards v. State, 967 So. 2d 308, 2007 Fla. App. LEXIS 15153 (Fla. 3rd DCA 2007).

Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: Consistent Statements

Trial court did not abuse its discretion in admitting a witness's prior consistent statement, as the witness's prior consistent 
statement, which she made the day after the subject murders when she went to the police, was offered to rebut an implied 
charge of improper motive; by eliciting testimony of a financial benefit, the defense implied an improper motive for the 
witness's testimony. Morris v. State, 219 So. 3d 33, 2017 Fla. LEXIS 929 (Fla. 2017).
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Statement by the investigating detective was properly admitted as a prior consistent statement, as the detective testified at trial 
and was subject to cross-examination, and the cross-examination inferred that the detective's testimony was recently fabricated 
for trial. Wyne v. State, 189 So. 3d 840, 2015 Fla. App. LEXIS 11408 (Fla. 4th DCA 2015).

State's solicitation of a co-defendant's prior consistent statements, that he was in a car with defendant and that he had 
committed a robbery in a motel parking lot prior to being arrested, was deliberately premature and had the unfortunate effect of 
impermissibly bolstering the co-defendant's testimony, and the purpose of the line of questioning was to show that the co-
defendant had previously told police the same facts that he was testifying to at trial. Howard v. State, 152 So. 3d 825, 2014 Fla. 
App. LEXIS 20183 (Fla. 2nd DCA 2014).

Testimony of a friend of the victim was inadmissible in a sexual battery trial under the prior consistent statement rule since the 
victim’s second conversation with the friend, during which she revealed details of the assault, occurred after the time at which 
the defense argued that she had a motive to fabricate. Browne v. State, 132 So. 3d 312, 2014 Fla. App. LEXIS 585 (Fla. 4th 
DCA 2014).

Mere fact that the father contested the truth of the mother’s statements, under cross-examination by the mother’s counsel, did 
not render admissible the mother’s prior consistent statements. Shiba v. Gabay, 120 So. 3d 80, 2013 Fla. App. LEXIS 12363 
(Fla. 4th DCA 2013).

Trial court abused its discretion in not permitting the defense to elicit from a detective what defendant’s roommate had told the 
detective on the day of defendant’s arrest, to establish that this prior statement was consistent with the roommate’s testimony at 
trial and was made before the roommate was ever owed (or paid) any money by defendant. Merrone v. State, 116 So. 3d 589, 
2013 Fla. App. LEXIS 10078 (Fla. 3rd DCA 2013).

Trial court erred in admitting a victim’s prior consistent statements under Fla. Stat. § 90.801(2)(b), including a second text 
message to her boyfriend and a text message to her church counselor, made after the victim moved in with defendant and his 
family as defendant explicitly raised a charge of fabrication by the victim, offering his strict parenting style, the broken 
relationship between himself and the victim and their ugly argument as motives for falsely accusing him of molestation; a first 
text message to the victim’s boyfriend was properly admitted as it was sent before the victim moved in with defendant. 
Goldtrap v. State, 115 So. 3d 1025, 2013 Fla. App. LEXIS 8260 (Fla. 1st DCA 2013).

Both conditions were met for the admission of a witness’s prior consistent statement where the prior statement was consistent 
with the witness’s testimony at trial and he was subject to cross-examination regarding these prior consistent statements, and 
defense counsel’s cross-examination expressly or impliedly charged that the witness’s testimony was improperly influenced by 
police threats and intimidation; the underlying theme throughout the defense cross-examination was that the witness would tell 
the police exactly what they wanted to hear in order to avoid being charged with the homicide. In response, the State 
questioned the witness on redirect examination about the prior recorded statement to show that his trial testimony and the 
statements made in the second portion of the prior interview, were not the product of police threats, but rather an independent 
account of what happened on the night of the murder free from any kind of improper motive, influence, or fabrication. Graham 
v. State, 56 So. 3d 97, 2011 Fla. App. LEXIS 3161 (Fla. 4th DCA 2011).

Defendant did not receive a fair trial because a police officer improperly volunteered testimony that essentially vouched for a 
witness’s credibility in a manner that tied the witness’s credibility both to a version of events the witness gave to officers prior 
to trial and to the same version of events the witness gave the jury during defendant’s criminal trial. Tumblin v. State, 29 So. 3d 
1093, 2010 Fla. LEXIS 258 (Fla. 2010).

While defendant was given an opportunity to cross-examine the victim’s brother regarding a statement made to the police, 
admission of an officer’s testimony regarding that statement was error, because the brother’s account of the crime was not 
made prior to the alleged influence of another. J.B.J. v. State, 17 So. 3d 312, 2009 Fla. App. LEXIS 7203 (Fla. 1st DCA 2009).

On appeal from convictions of aggravated battery and armed kidnapping, the trial court: (1) did not err in allowing a detective 
to testify that the victim identified defendant as one of his assailants; and (2) did not violate the confrontation clause by 
admitting the taped statements of two of defendant’s cohorts without requiring the State to recall them to explain or defend 
their statements, when, with regards to the former, the victim knew the assailant and identified him to witnesses while the 
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episode was fresh in his mind, and, as to the latter, the taped statements represented prior consistent statements offered to rebut 
the defense’s implication, in cross-examining both cohorts, that they were motivated by plea bargains to fabricate their trial 
testimony. Ross v. State, 993 So. 2d 1026, 2008 Fla. App. LEXIS 726 (Fla. 2nd DCA 2008), dismissed, 985 So. 2d 1092, 2008 
Fla. LEXIS 570 (Fla. 2008).

Evidence: Hearsay: Exemptions: Prior Statements by Witnesses: Inconsistent Statements

Because a witness's prior inconsistent statement to police was not given at a trial, hearing, or other proceeding or at a 
deposition, it could not constitute admissible evidence under Fla. Stat. § 90.801(2)(a), but could be used only for impeachment. 
Castillo v. State, 217 So. 3d 1110, 2017 Fla. App. LEXIS 5748 (Fla. 3rd DCA 2017).

Insufficient evidence existed to convict defendant of manslaughter with a firearm because a first witness did not see defendant 
take anything from the victim or possess a gun and a second witness’s prior inconsistent statement that defendant took a 
necklace from the victim and had a gun could not be the sole evidence of guilt and had to comport with Fla. Stat. § 
90.801(2)(a). Aime v. State, 4 So. 3d 57, 2009 Fla. App. LEXIS 1265 (Fla. 4th DCA 2009).

Witness’s out-of-court statement given to an investigator was not admissible where it was not given at an “other proceeding”; 
the State encouraged the jury to consider the out-of-court statement as the real story, and because there was little physical 
evidence and no independent eyewitness testimony other than the witness’s to corroborate the victim’s account, credibility was 
a crucial issue. Admitting the prior statement tended to bolster the victim’s credibility, and was not harmless. Jackson v. State, 
961 So. 2d 1104, 2007 Fla. App. LEXIS 11947 (Fla. 5th DCA 2007).

Adjudication of dependency involving a mother’s children was reversed based on insufficient evidence because, in part, the one 
document that pertained to violence after the children’s births — the father’s written petition for a domestic violence injunction 
against the mother — was inadmissible; the prior inconsistent statement was not made in a manner described in Fla. Stat. § 
90.801(2) as the father did not testify under oath in a trial or other proceeding, and thus, such was not admissible as substantive 
evidence, but only to impeach him. L.R. v. Dep't of Children & Family Servs. (In the Interest of L.C.), 947 So. 2d 1240, 2007 
Fla. App. LEXIS 1047 (Fla. 2nd DCA 2007).

Evidence: Hearsay: Exemptions: Statements by Party Opponents: General Overview

Trial court erred in allowing the State to rely on the testimony of an officer who obtained defendant’s date of birth from his 
driver’s license to establish defendant’s age as element of the crime of unlawful sexual activity by a person 24 years of age or 
older with a minor because the license was an out-of-court statement under Fla. Stat. § 90.801(1)(c); the officer did not show 
that he had “personal knowledge” of defendant’s age apart from having read the license, and his testimony did not fall within a 
recognized exception to the hearsay rule. The testimony was not an admission by defendant because he handed his license to 
the arresting officer. Jones v. State, 2013 Fla. App. LEXIS 6927 (Fla. 4th DCA May 1, 2013).

Defendant’s prior testimony at the trial of his codefendant, that he alone was responsible for the beating death of the victim, 
was prior inconsistent testimony meeting the requirements of Fla. Stat. § 90.801(2)(a) and was admissible; the prior testimony 
was also admissible to support the state’s case and to rebut a defense. Thompson v. State, 619 So. 2d 261, 1993 Fla. LEXIS 587 
(Fla. 1993), cert. denied, 510 U.S. 966, 114 S. Ct. 445, 126 L. Ed. 2d 378, 1993 U.S. LEXIS 7020 (U.S. 1993).

At an informal hearing before the Brevard County School Board that expelled students from a high school for violating the 
board’s rule that prohibited the buying, using, or selling of illegal drugs or counterfeit substances while on school grounds, 
each child’s admission made to an administrative dean or deans at the high school was admissible against him under Fla. Stat. § 
90.803(18) although as applied to the other students each admission was hearsay under Fla. Stat. § 90.801(1)(c) but still 
admissible at the administrative hearing. Adams v. School Bd., 470 So. 2d 760, 1985 Fla. App. LEXIS 14517 (Fla. 5th DCA 
1985).

Defendant’s inconsistent exculpatory pre-trial statements were not inadmissible as hearsay, as they were made by defendant 
and were excepted from the hearsay rule by Fla. Stat. § 90.803(18)(a); further, the earlier exculpatory statements were offered 
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not to prove the truth of the matters stated, but rather to show the context of defendant’s confession, so they were not hearsay at 
all under Fla. Stat. § 90.801(1)(c). Smith v. State, 424 So. 2d 726, 1982 Fla. LEXIS 2617 (Fla. 1982), cert. denied, 462 U.S. 
1145, 103 S. Ct. 3129, 77 L. Ed. 2d 1379, 1983 U.S. LEXIS 691 (U.S. 1983).

Evidence: Hearsay: Hearsay Within Hearsay

As the trial court could not properly take judicial notice of a bank's affidavits in the court file showing its alleged compliance 
with a mortgage provision requiring it to give the mortgagor notice of the default, since they were hearsay, it erred in denying 
her motion to dismiss for the bank's failure to prove compliance with that notice provision, which was a condition precedent to 
foreclosing on the mortgage. Holt v. Calchas, LLC, 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

Evidence: Hearsay: Rule Components

Several Surgeon General's Reports on cigarettes (Reports) were hearsay because they consisted of multiple levels of out-of-
court statements by several declarants who did not testify at trial, and they bwere offered to prove their truth since the personal 
representative made various factual declarations by directly citing content from the Reports. Philip Morris USA, Inc. v. Pollari, 
2017 Fla. App. LEXIS 12470 (Fla. 4th DCA Aug. 30, 2017).

Detective's testimony regarding how he learned about the change of a vehicle's registration was inadmissible hearsay, as the 
detective was merely reporting what he had been told by a person or persons unknown at the tag agency, and the evidence was 
offered to prove the truth of the matter asserted, i.e., that defendant changed the registration and tag to avoid detection. Leonard 
v. State, 192 So. 3d 1258, 2016 Fla. App. LEXIS 8937 (Fla. 2nd DCA 2016).

Because a promissory note was not hearsay and was admissible for its independent legal significance, a bank was not obligated 
to establish that the note qualified as a business record, and the trial court erred when it sustained appellees' hearsay objection 
to the note. Deutsche Bank Nat'l Trust Co., Etc. v. Alaqua Prop., Etc., 190 So. 3d 662, 2016 Fla. App. LEXIS 6147 (Fla. 5th 
DCA 2016).

Injunction was error because there was no competent evidence that the former boyfriend committed the acts that occurred in 
2013 and 2014 since the victim, his ex-girlfriend, did not see who committed the acts, and her testimony regarding her friends’ 
or neighbors’ observations constituted hearsay. Further, the hearsay evidence did not prove that the boyfriend committed the 
acts alleged, it merely established that a black man committed the acts and that the boyfriend was talking about the incidents 
with the victim’s friends after the incidents occurred. Leaphart v. James, 185 So. 3d 683, 2016 Fla. App. LEXIS 1746 (Fla. 2nd 
DCA 2016).

Rejection of an offer to perform an illegal act had clear legal consequences and was thus admissible as a verbal act to show that 
the statement was made, irrespective of the truth of any incidental assertion; a trial court erred in disallowing testimony about 
defendant’s response to an offer to buy drugs, in which defendant refused the offer. Burkey v. State, 922 So. 2d 1033, 2006 Fla. 
App. LEXIS 2772 (Fla. 4th DCA 2006).

Although the trial court erred in allowing an investigating officer to offer hearsay evidence of defendant’s changed appearance, 
the error was harmless because the erroneously-admitted testimony was cumulative to the testimony of the arresting police 
officer who took a picture of defendant’s changed appearance. Sutton v. State, 909 So. 2d 292, 2005 Fla. App. LEXIS 12669 
(Fla. 3rd DCA 2005).

In defendant’s trial for possession of cocaine, the trial court erred in allowing the arresting officer to provide details of a tip 
because the officer’s testimony constituted inadmissible hearsay, and the State had not made it appear beyond any reasonable 
doubt that the admission of this hearsay had no effect on the verdict. Saintil v. State, 901 So. 2d 336, 2005 Fla. App. LEXIS 
6516 (Fla. 4th DCA 2005).

Envelope that was addressed to defendant at his girlfriend’s apartment’s address was not hearsay because it was not offered to 
prove “the truth of the matter asserted” under Fla. Stat. § 90.801(1)(c), but as circumstantial evidence that defendant stored his 
property in the bedroom, tending to show that defendant controlled the room and that the contraband found there belonged to 
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him; furthermore, the court found that defendant’s name and address printed on an envelope was not an assertion, nor was the 
placement of the name and address on the envelope nonverbal conduct intended as an assertion for purposes of ch. 
90.801(1)(c). Hernandez v. State, 863 So. 2d 484, 2004 Fla. App. LEXIS 447 (Fla. 4th DCA 2004).

Out-of-court identification of defendant by his co-worker was inadmissible hearsay under Fla. Stat. § 90.801 as: (1) the co-
worker did not testify at trial and was not subject to cross-examination, (2) the State did not offer its theory that the 
identification was not offered for the truth of the matter asserted at trial, (3) defendant could not request a limiting instruction, 
(4) the State relied on the identification for the truth of the matter asserted in closing argument, and (5) the error was not 
harmless beyond a reasonable doubt as identification was the contested focus of the trial. Valley v. State, 860 So. 2d 464, 2003 
Fla. App. LEXIS 16186 (Fla. 4th DCA 2003).

Trial court erred in granting the State’s hearsay objection to a defense question which was not intended to illicit the truth of the 
matter asserted, but was only sought to show the effect of the declarant’s statement on defendant; however, the issue was not 
adequately preserved for appeal because defense counsel never proffered the answer. Miller v. State, 870 So. 2d 15, 2003 Fla. 
App. LEXIS 11592 (Fla. 2nd DCA 2003).

Trial court did not err by admitting certain hearsay statements into evidence because, even though the defense witness’s 
statement quoting the defense witness’s grandchild was hearsay under Fla. Stat. § 90.801 (2000), the error was harmless where 
it was a defense witness, and defendant’s attorney already had elicited a hearsay statement from the defense witness that 
defendant and defendant’s wife were fighting; the defense theory of the case was that the wife was injured when she fell and 
since defendant’s witness previously contradicted this defense with a hearsay statement, the second hearsay statement elicited 
by the State was harmless. McCune v. State, 842 So. 2d 864, 2003 Fla. App. LEXIS 293 (Fla. 2nd DCA 2003).

The trial court erred by allowing a police officer to testify that he had spoken with a number of people at the scene who were 
not willing to give written statements and that they had confirmed the victim’s claim that defendant smashed the victim’s 
windshield with a metal object, showering glass on the victim who was behind the wheel, as the testimony was classic hearsay 
testimony pursuant to Fla. Stat. § 90.801(c), and was highly prejudicial. Acosta v. State, 825 So. 2d 1076, 2002 Fla. App. 
LEXIS 13437 (Fla. 4th DCA 2002).

Police testimony that, after a murder, a canvass of the surrounding area was done and any leads received were followed up, did 
not elicit hearsay evidence. Evans v. State, 808 So. 2d 92, 2001 Fla. LEXIS 2291 (Fla. 2001), cert. denied, 537 U.S. 951, 123 S. 
Ct. 416, 154 L. Ed. 2d 297, 2002 U.S. LEXIS 7648 (U.S. 2002).

Trial court did not err in allowing a detective to testimony about defendant’s caller I.D. and a mobile pager’s numerical display 
during defendant’s trial for possession of cocaine, because it was not hearsay under Fla. Stat. § 90.801(1)(b), since it was not 
offered to prove that the receiver of the numerical message was defendant drug dealer. Bowe v. State, 785 So. 2d 531, 2001 Fla. 
App. LEXIS 5810 (Fla. 4th DCA 2001).

In a case where the sheriff’s office set up a drug deal between defendant and a police informant, defendant claimed that a 
detective’s testimony regarding a caller I.D. readout and the numbers appearing on the digital display of defendant’s pager 
constituted inadmissible hearsay; the court held that the caller I.D. readout and pager display readout were not hearsay within 
the meaning of Fla. Stat. § 90.801(1)(c) because they were not statements generated by a person. Bowe v. State, 785 So. 2d 
531, 2001 Fla. App. LEXIS 1404 (Fla. 4th DCA 2001).

While an officer’s testimony as to what a declarant told him was inconsistent with the declarant’s trial testimony, the casual 
conversation at the scene of the incident was not given under oath subject to penalties of perjury; therefore, Fla. Stat. § 
90.801(2)(a) was inapplicable. J.J. v. State, 757 So. 2d 1268, 2000 Fla. App. LEXIS 6222 (Fla. 4th DCA 2000).

Where defendant alleged entrapment in defense of drug charges, the trial court erred in excluding as hearsay the testimony of 
three defense witnesses who overheard previous conversations between the defendant and undercover officers because an out-
of-court statement was hearsay only if it was offered to prove the truth of the matter asserted pursuant to Fla. Stat. § 
90.801(1)(c), and the substance of the conversations between the defendant and the undercover officers was relevant under Fla. 
Stat. § 90.401 and Fla. Stat. § 90.402 because it tended to prove a material fact due to the entrapment defense, lack of 
predisposition. Kent v. State, 704 So. 2d 121, 1997 Fla. App. LEXIS 11575 (Fla. 1st DCA 1997).
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Statements by a state witness regarding inducements for his testimony did not constitute excludable hearsay under Fla. Stat. § 
90.801(1)(c) because they were not sought for the truth of what the inducements were, but were instead admissible to establish 
the witness’s state of mind at the time of giving the statements, which implicated defendant in a robbery. Chatman v. State, 687 
So. 2d 860, 1997 Fla. App. LEXIS 151 (Fla. 1st DCA 1997).

State improperly rehabilitated witness by establishing that his previous statement to police was consistent with his in-court 
testimony. The contents of the prior statement were hearsay, subject to none of the exceptions contained within Fla. Stat. § 
90.801(2)(b). Livingston v. State, 678 So. 2d 895, 1996 Fla. App. LEXIS 8854 (Fla. 4th DCA 1996).

It was error under Fla. Stat. § 90.801 to allow a prison psychologist who witnessed minor victim’s medical exam and 
interviewed victim with a police detective to testify at defendant’s trial for indecent assault on a minor where the case hinged 
on the victim’s credibility; prison psychologist’s testimony about what victim said that defendant had done in assaults was 
inadmissible hearsay that improperly bolstered the victim’s credibility. Hitchcock v. State, 636 So. 2d 572, 1994 Fla. App. 
LEXIS 4424 (Fla. 4th DCA 1994).

Testimony revealing that defendant was an escaped fugitive was not hearsay as contemplated by Fla. Stat. § 90.801(1)(c) 
because it was not offered to prove the truth of the matter asserted; rather, it was offered to explain actions of law enforcement 
officers. Peterka v. State, 640 So. 2d 59, 1994 Fla. LEXIS 578 (Fla. 1994), cert. denied, 513 U.S. 1129, 115 S. Ct. 940, 130 L. 
Ed. 2d 884, 1995 U.S. LEXIS 780 (U.S. 1995).

Statement made by child victim to investigator of alleged sexual abuse which was inconsistent with her testimony at trial was 
inadmissible hearsay under Fla. Stat. § 90.801(2)(a) because it was not made during a trial, hearing, other proceeding, or in a 
deposition. T.S. v. State, 623 So. 2d 603, 1993 Fla. App. LEXIS 8772 (Fla. 2nd DCA 1993).

Statements made by the grandmother of the minor victim of sexual abuse by an adult to an investigator were inadmissible 
hearsay under Fla. Stat. § 90.801(1)(c). T.S. v. State, 623 So. 2d 603, 1993 Fla. App. LEXIS 8772 (Fla. 2nd DCA 1993).

A group of statements which fall outside the category of hearsay as it is defined in Fla. Stat. § 90.801(1)(c) includes a 
statement made by one person to another upon which the latter acted and which had a bearing on his conduct. Daniels v. State, 
606 So. 2d 482, 1992 Fla. App. LEXIS 10694 (Fla. 5th DCA 1992).

In a prosecution for aggravated battery of a pregnant woman, the state was required to demonstrate that the defendant knew or 
should have known that the victim was pregnant; evidence of statements made by the victim’s father to the defendant regarding 
victim’s inability to become pregnant was relevant to the defendant’s belief, and was not offered to prove the matter contained 
in the statement; the statements were admissible under Fla. Stat. § 90.801. Taylor v. State, 601 So. 2d 1304, 1992 Fla. App. 
LEXIS 7366 (Fla. 4th DCA 1992).

Statement made to a police officer by a non-testifying third party was inadmissible under Fla. Stat. § 90.801 as hearsay where 
it failed to qualify for admission under any exception to the general rule excluding hearsay evidence, and it was prejudicial to 
the defendant’s claim of self-defense and could not be said to have been harmless. Young v. State, 598 So. 2d 163, 1992 Fla. 
App. LEXIS 4779 (Fla. 3rd DCA 1992).

Where during defendant’s trial for carrying a concealed weapon, a police officer testified as to information that had been 
precluded in violation of Fla. Stat. § 90.801(1)(c), where hearsay is defined as a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered to prove the truth of the matter asserted; harmless error resulted 
because overwhelming evidence was presented against defendant and a curative instruction was made by the lower court. 
Mense v. State, 570 So. 2d 1390, 1990 Fla. App. LEXIS 9520 (Fla. 3rd DCA 1990).

Although agent’s statement that he received information that defendant was a major gambler and operating a major gambling 
operation in the area was inadmissible hearsay under Fla. Stat. § 90.801(1)(c) because at the time it was elicited no evidence of 
selective prosecution or bad motives on the part of the investigating officers had been offered by the defense, its admission was 
harmless error because there was no reasonable probability that the verdict was affected by the testimony. State v. Baird, 572 
So. 2d 904, 1990 Fla. LEXIS 1680 (Fla. 1990).
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Trial court erred in prohibiting the use of the co-defendant’s statements in the penalty phase of the capital defendant’s trial 
because the statements were admissible pursuant to Fla. Stat. § 90.801(1)(c) as the defense counsel was trying to show that the 
co-defendant knew the victims and that the co-defendant’s conduct decreased the capital defendant’s culpability. Colina v. 
State, 570 So. 2d 929, 1990 Fla. LEXIS 1617 (Fla. 1990).

In a trial for sexual abuse of a child it was erroneous under the rules for hearsay testimony, Fla. Stat. §§ 90.801(1)(c), 90.803, 
and 90.804, for the court to allow defendant’s foster daughter to impeach defendant’s testimony by testifying that defendant’s 
father-in-law had told her that defendant and his sister-in-law had once had an affair. Williams v. State, 510 So. 2d 656, 1987 
Fla. App. LEXIS 9609 (Fla. 2nd DCA 1987).

In a molestation prosecution, the trial court properly admitted a neighbor’s testimony of the child victim’s statements because 
the testimony was not offered to prove the truth of the matters asserted in the child’s statements, but to prove the fact that the 
statements were, in fact, made to the neighbor; as such, they constituted a relevant circumstance in the manner in which the 
offenses became known and prosecuted, and were therefore not hearsay pursuant to Fla. Stat. § 90.801(1)(c). Barnes v. State, 
477 So. 2d 6, 1985 Fla. App. LEXIS 15931 (Fla. 2nd DCA 1985).

Testimony by customers describing bribery victim’s statements recounting his conversation with defendant were hearsay under 
Fla. Stat. § 90.801(1)(c) and were inadmissible in the absence of an applicable hearsay exception. Bricker v. State, 462 So. 2d 
556, 1985 Fla. App. LEXIS 11943 (Fla. 3rd DCA 1985).

Statements made by state witnesses, during the trial of a defendant charged with murder, that the deceased had told each of 
them that she feared defendant was hearsay under Fla. Stat. § 90.801. Hunt v. State, 429 So. 2d 811, 1983 Fla. App. LEXIS 
19086 (Fla. 2nd DCA 1983).

Evidence: Hearsay: Rule Components: General Overview

Trial court did not abuse its discretion in allowing a detective's testimony regarding co-defendant’s April 29, 2010, statement 
because defendant’s counsel implied that co-defendant had an improper motive when counsel referenced his plea deal, and in 
so doing, defendant opened the door for the State to rebut that inference. Tundidor v. State, 221 So. 3d 587, 2017 Fla. LEXIS 
925 (Fla. 2017).

Testimony concerning the calls from defendant’s mother to the victim constituted hearsay because, even if it had been 
concluded that the statements were not hearsay, they were not relevant to establish a logical sequence of events, nor was the 
reason why officers arrived at the scene a material issue in the case. The trial court's error was not harmless, and defendant was 
entitled to a new trial, because it could not be shown that the admission of the mother’s statements did not have an effect on the 
jury.  Summerall v. State, 171 So. 3d 150, 2015 Fla. App. LEXIS 10676 (Fla. 1st DCA 2015).

Dismissal of the juvenile’s petit theft charge was appropriate because there was no direct or circumstantial evidence, besides 
inadmissible hearsay, to prove the corpus delicti of theft and thus, the trial court erred in admitting her written confession. The 
State argued that there was circumstantial evidence of a theft because the juvenile was seen outside of the store’s entrance 
while wearing a bracelet currently being sold in the store, but that was insufficient to prove, even circumstantially, that a theft 
had occurred. J.B. v. State, 166 So. 3d 813, 2014 Fla. App. LEXIS 2977 (Fla. 4th DCA 2014).

Defendant’s conviction for trespassing on property other than a structure or a conveyance after warning was not supported by 
sufficient evidence as the State provided insufficient evidence of the officer’s authority to arrest defendant for trespass after 
warning. The testimony of the officer who gave the initial trespass warning to defendant four months earlier, to the effect that 
his authority came from the housing project management who had signed a document that gave officers to authority to issue 
trespass warnings to persons without proper authorization to be on the premises, was hearsay under § 90.801(1)(c), Fla. Stat. 
(2011). J.G. v. State, 114 So. 3d 1078, 2013 Fla. App. LEXIS 9266 (Fla. 2nd DCA 2013).

Defendant’s convictions for aggravated battery were inappropriate because the admission of improper hearsay testimony by the 
deputy and improper rebuttal evidence was harmful. If the State intended to use the prior statements of the victims to prove 
something other than the truth of what was asserted, the State did not make that known; the trial court’s comment to the effect 
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that the witness had testified at trial did not make the prior statements non-hearsay, and the admission of the prior statements 
was error, Fla. Stat. § 90.801(1)(c), (2)(b). Carter v. State, 115 So. 3d 1031, 2013 Fla. App. LEXIS 8862 (Fla. 4th DCA 2013).

Trial court erred in admitting a victim’s prior consistent statements under Fla. Stat. § 90.801(2)(b), including a second text 
message to her boyfriend and a text message to her church counselor, made after the victim moved in with defendant and his 
family as defendant explicitly raised a charge of fabrication by the victim, offering his strict parenting style, the broken 
relationship between himself and the victim and their ugly argument as motives for falsely accusing him of molestation; a first 
text message to the victim’s boyfriend was properly admitted as it was sent before the victim moved in with defendant. 
Goldtrap v. State, 115 So. 3d 1025, 2013 Fla. App. LEXIS 8260 (Fla. 1st DCA 2013).

Trial court properly precluded defense counsel from asking a victim certain questions about an alleged prior sexual experience 
in a sexual battery trial because, during a proffer outside the jury’s presence, the victim stated that she did not remember the 
alleged prior experience, but that her cousin had said it had happened; the victim’s statement was thus hearsay under Fla. Stat. 
§ 90.801(1)(c). Kengi Narada Merritt v. State, 109 So. 3d 306, 2013 Fla. App. LEXIS 3531 (Fla. 4th DCA 2013).

Police officer’s identification of the victim of a battery was based on inadmissible hearsay under Fla. Stat. § 90.801(1)(c) 
(2010) as the State did not show that the officer had personal knowledge of the victim’s identity apart from her displaying to 
him a “Florida ID,” which was an out-of-court statement, and the officer’s testimony was offered for the truth of the matter 
asserted on the ID — that the photograph of the victim depicted on the license was the victim. Without the officer’s hearsay 
testimony, there was no proof as to the identity of the victim, an essential element of the crime of battery. Holborough v. State, 
103 So. 3d 221, 2012 Fla. App. LEXIS 20448 (Fla. 4th DCA 2012).

Messages were non-hearsay because they were not being offered for the truth of the matter asserted but rather were being 
offered for the non-hearsay purpose to establish that the victim was a jealous ex-girlfriend. Harden v. State, 87 So. 3d 1243, 
2012 Fla. App. LEXIS 8258 (Fla. 4th DCA 2012).

Testimony as to the contents of a hotel key “log” or “lock report,” which showed that defendant had entered the victim’s hotel 
room, was not hearsay under Fla. Stat. § 90.801(1)(c), as the key lock printout was not a statement generated by a person; 
another manager’s testimony was not hearsay, but based on her own actions in assigning that key card to defendant. Avilez v. 
State, 50 So. 3d 1189, 2010 Fla. App. LEXIS 19444 (Fla. 4th DCA 2010), cert. denied, 565 U.S. 1096, 132 S. Ct. 851, 181 L. 
Ed. 2d 555, 2011 U.S. LEXIS 8953 (U.S. 2011).

State’s questions, on direct, were broad enough to allow defendant’s counsel to cross-examine the witness regarding both her 
initial out-of-court identification and the later identification when shown a photo line-up. Polite v. State, 41 So. 3d 935, 2010 
Fla. App. LEXIS 10455 (Fla. 5th DCA 2010), quashed, 116 So. 3d 270, 2013 Fla. LEXIS 1163 (Fla. 2013).

Defendant’s case was reversed for a new trial because the detective did not actually see the conduct he described and his 
testimony depended entirely on the accuracy and believability of statements and nonverbal conduct communicated to him by 
the child. This evidence was undeniably used to portray out-of-court statements by the victim to the detective for the sole 
purpose of establishing defendant’s guilt. Farinacci v. State, 29 So. 3d 1212, 2010 Fla. App. LEXIS 3325 (Fla. 4th DCA 2010).

Transfer of venue from Broward County to St. Johns County under Fla. Stat. § 47.051 was improper because although a 
vehicle owner and a driver were residents of St. Johns County, a foreign corporation, which was a co-defendant, was not shown 
to have an agent there as a printout of an internet search of its website, listing the names of some businesses, was hearsay. 
Padin v. Travis, 990 So. 2d 1255, 2008 Fla. App. LEXIS 14646 (Fla. 4th DCA 2008).

In a prosecution for trafficking in cocaine, the trial court erred in admitting testimony that a police officer knew defendant from 
his long experience in law enforcement and in allowing the officer to identify defendant in court as the officer did not witness 
the drug transaction at issue, and thus, his ability to identify defendant in court was of little or no probative value. This error 
was compounded when same officer was permitted to offer hearsay testimony under Fla. Stat. § 90.801(1)(c) (2006) that the 
confidential informant, who was involved in the drug transaction but who did not testify at trial, identified the seller as 
defendant; thus, a new trial was required. Alcantar v. State, 987 So. 2d 822, 2008 Fla. App. LEXIS 12141 (Fla. 2nd DCA 2008).
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Inmate presented a legally sufficient case of ineffective assistance of counsel since defense counsel could have raised an 
objection, or made a motion for a mistrial to a detective’s testimony that an investigation was undertaken, and that it was 
discovered that the inmate was the only person in possession of the escape truck on the day of the crime; the detective’s 
testimony was inadmissible hearsay. Brizendine v. State, 971 So. 2d 217, 2008 Fla. App. LEXIS 12 (Fla. 4th DCA 2008).

Because the State made an accusatory implication established by a detective’s hearsay testimony a significant feature of the 
trial in order to link defendant to the crime by having the detective testify as to the victim identifying defendant as the 
perpetrator of the crime, defendant’s convictions were reversed and the matter was remanded for a new trial. Cedillo v. State, 
949 So. 2d 339, 2007 Fla. App. LEXIS 2744 (Fla. 4th DCA 2007).

Admitting testimony regarding alleged medical orders did not implicate the traditional concerns raised by hearsay as the 
doctors all testified under oath about the alleged orders and were subject to cross-examination, and the jury was able to observe 
each doctor’s demeanor. Dorsey v. Reddy, 931 So. 2d 259, 2006 Fla. App. LEXIS 10372 (Fla. 5th DCA 2006).

Defense cross-examination of a detective suggested that he should not have believed an informant whose version of events 
conflicted that of a defense witness; on redirect, the State was properly allowed to elicit testimony from the detective as to 
consistencies in the testimony of the informant and witness to negate the implied argument that the detective chose to believe 
someone who was not truthful, as the informant’s statement was offered not to prove the truth but to demonstrate consistency. 
Penalver v. State, 926 So. 2d 1118, 2006 Fla. LEXIS 141 (Fla. 2006).

Because neither the author nor the recipient of two letters from a witness’s lawyer to a builder’s lawyer concerning alleged 
threats and harassment of the witness by the builder testified, the letters constituted inadmissible hearsay that impermissibly 
prejudiced the builder; therefore, the case was reversed for a new trial. 5 Star Builders, Inc. v. Leone, 916 So. 2d 1010, 2006 
Fla. App. LEXIS 1435 (Fla. 4th DCA 2006).

Although testimony of a non-testifying witness introduced at trial which either directly or by inference furnishes evidence of 
defendant’s guilt is hearsay and violates his right of confrontation, the out-of-court statement of the non-testifying informant 
introduced in defendant’s drug-trafficking trial that a large quantity of Ecstasy had been smuggled into the United States from 
Colombia and was available in the Miami area was not inadmissible hearsay; admission of it was, at most, harmless error 
because the statement was not accusatory nor did it furnish evidence of defendant’s guilt. Zuluaga v. State, 915 So. 2d 1251, 
2005 Fla. App. LEXIS 20071 (Fla. 3rd DCA 2005).

Defendant’s statements to her co-defendant, made while they were being videotaped, were admissible at her criminal trial, 
under Fla. Stat. § 90.801(1)(c), because they described and gave significance to ambiguous acts, which were defendant’s 
conduct on the videotape, so they were not hearsay. Longval v. State, 914 So. 2d 1098, 2005 Fla. App. LEXIS 18784 (Fla. 4th 
DCA 2005).

Because a detective’s in-court testimony implied that a non-testifying witness had made an out-of-court statement offered to 
prove defendant’s guilt, the detective’s testimony was inadmissible hearsay. Stokes v. State, 914 So. 2d 514, 2005 Fla. App. 
LEXIS 18576 (Fla. 4th DCA 2005).

In a slip and fall accident case, the trial court erred in excluding an injury report because it should have been admitted as non-
hearsay testimony where it was consistent with the injured party’s trial testimony, the injured party was subject to cross-
examination, and it was offered to rebut an express charge of recent fabrication. Briscoe v. Celebrity Cruises, Inc., 894 So. 2d 
294, 2005 Fla. App. LEXIS 2061 (Fla. 3rd DCA 2005).

Where a doctor’s employee, who had spoken to the deceased’s wife about the deceased’s x-ray, testified that she had been 
instructed to review the x-ray book when a patient telephoned for x-ray results, and if the log showed that a cardiac condition 
had been diagnosed, she was to instruct the patient to go directly to the emergency room, there was no hearsay as the 
instructions given to the employee did not make an assertion. Vucinich v. Ross, 893 So. 2d 690, 2005 Fla. App. LEXIS 1681 
(Fla. 5th DCA 2005).
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Although the employer had the right to terminate the employee, hearsay evidence was insufficient to prove misconduct 
connected with work so as to deny the employee unemployment compensation benefits. Gomez v. Unemployment Appeals 
Comm'n, 884 So. 2d 1033, 2004 Fla. App. LEXIS 14974 (Fla. 2nd DCA 2004).

New restitution hearing was required where the value of certain jewelry that had been stolen was established solely by hearsay 
testimony. Aboyoun v. State, 842 So. 2d 238, 2003 Fla. App. LEXIS 4810 (Fla. 2nd DCA 2003).

Trial court committed reversible error in limiting defendant’s proposed cross-examination of his girlfriend, who committed a 
burglary to which defendant was charged with being a principal pursuant to Fla. Stat. § 777.011, as to statements made by 
defendant during the burglary because what defendant said immediately before and during the burglary was relevant to his 
participation in the crime as a principal, the questions were within the subject matter of the State’s direct examination as 
contemplated by Fla. Stat. § 90.612(2) because they fell into the gap that had been left in the criminal transaction after the 
State’s direct examination, the statements made by defendant that were depicted on a surveillance video were not hearsay under 
Fla. Stat. § 90.801(1)(c) because they were statements describing ambiguous acts or verbal parts of acts, and the error was not 
harmless. Stotler v. State, 834 So. 2d 940, 2003 Fla. App. LEXIS 445 (Fla. 4th DCA 2003).

Where the victim testified that his friends had told him that the juvenile defendant was going to break into victim’s house, 
admission of that testimony was not harmless error and required reversal, despite the prosecution’s argument that the statement 
was not offered to prove the truth of the matter asserted; the statement was clearly incriminating and as a result it was 
impossible to say that there was no possibility that it contributed to the verdict. K.V. v. State, 832 So. 2d 264, 2002 Fla. App. 
LEXIS 18109 (Fla. 4th DCA 2002).

In a case where the sheriff’s office set up a drug deal between defendant and a police informant, defendant claimed that a 
detective’s testimony regarding a caller I.D. readout and the numbers appearing on the digital display of defendant’s pager 
constituted inadmissible hearsay; the court held that the caller I.D. readout and pager display readout were not hearsay within 
the meaning of Fla. Stat. § 90.801(1)(c) because they were not statements generated by a person. Bowe v. State, 785 So. 2d 
531, 2001 Fla. App. LEXIS 1404 (Fla. 4th DCA 2001).

Testimony by co-defendant’s mother that defendant’s mother had called her to establish alibi by telling authorities that their 
sons had spent the evening of murder at defendant’s house was hearsay as defined in Fla. Stat. § 90.801(1)(c) because it was 
not offered to prove the statement’s “falsity.”. Foster v. State, 778 So. 2d 906, 2000 Fla. LEXIS 1755 (Fla. 2000).

Co-defendants’ testimony regarding statements by a victim, later allegedly murdered by defendant, to the effect that he 
intended to report them to campus authorities, were not hearsay as defined in Fla. Stat. § 90.801(1)(c), and were properly 
admitted to show knowledge and motive, rather than the truth of the statements. Foster v. State, 778 So. 2d 906, 2000 Fla. 
LEXIS 1755 (Fla. 2000).

Defendant’s convictions were reversed, because the exclusion of the proffered out-of-court statement was erroneous where it 
was offered to prove the truth of the matter asserted under Fla. Stat. § 90.801(1). Buchanan v. State, 743 So. 2d 59, 1999 Fla. 
App. LEXIS 11484 (Fla. 2nd DCA 1999).

Trial court did not err in allowing a detective to state that a car owner identified defendant as the person who stole her car, 
where the State planned to call the owner as a witness but was unable to locate her, and defendant’s counsel did not object to or 
move to strike the detective’s testimony. Fernandez v. State, 722 So. 2d 879, 1998 Fla. App. LEXIS 14888 (Fla. 3rd DCA 
1998).

Ordinarily, a statement of identification is not hearsay, if the person making the identification also testifies at trial, pursuant to 
Fla. Stat. § 90.801(2)(c). Fernandez v. State, 722 So. 2d 879, 1998 Fla. App. LEXIS 14888 (Fla. 3rd DCA 1998).

Testimony that the discharged employee had received a telephone call from the witness, a leasing agent who had been 
conducting an employment verification for an applicant, did not constitute hearsay under Fla. Stat. § 90.801 because the 
testimony regarding the telephone conversation was not admitted to prove that the applicant was working under the employee’s 
supervision; the testimony was admitted to prove that the employee was the individual who had spoken with the witness. 
Cephas v. Department of Health & Rehabilitative Servs., 719 So. 2d 7, 1998 Fla. App. LEXIS 10441 (Fla. 2nd DCA 1998).
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While hearsay was admissible in former worker’s unemployment compensation proceedings, former employer offered report of 
handwriting expert and letter from delivery company representative to prove that former worker forged a purchase requisition 
form and signed delivery slips for company computers that were never located; thus, former employer offered inadmissible 
hearsay to prove worker’s misconduct because the evidence was offered to prove the truth of the matter asserted, and the report 
and letter were not business records kept and made in the regular course of business activity. Brown v. International Paper Co., 
710 So. 2d 666, 1998 Fla. App. LEXIS 4363 (Fla. 2nd DCA 1998).

Report that outlined alleged misconduct by public employee and was in the possession of employee’s supervisor at the time of 
employee’s discharge, was erroneously excluded from evidence in an action against doctor for intentional interference with a 
business relationship because it was employee’s supervisor’s belief about allegations contained in the report and not 
employee’s conduct that resulted in employee’s discharge; therefore, the report did not fall within the definition of hearsay 
contained in Fla. Stat. § 90.801(1). Spatz v. Kirby, 705 So. 2d 657, 1998 Fla. App. LEXIS 552 (Fla. 2nd DCA 1998).

Pursuant to Fla. Stat. § 90.801(2), the trial court did not err in defendant’s trial for burglary by allowing an officer to testify 
that a witness to the crime identified defendant, by name, as the perpetrator at the initial investigation immediately following 
the incident, because such testimony was not hearsay when the identifying witness was before the court and testified to that 
effect at trial. Liscinsky v. State, 700 So. 2d 171, 1997 Fla. App. LEXIS 11551 (Fla. 4th DCA 1997).

At a hearing to determine whether service of process was proper, the trial court erroneously allowed the process server to 
testify as to statements made by the individual on whom process was served. Fla. Stat. § 90.801(2)(c) indicates that a statement 
of a person made after perceiving him is not hearsay if the declarant testifies at the trial or hearing and is subject to cross-
examination about the statement. Zimmerman v. Greate Bay Hotel & Casino, 683 So. 2d 1160, 1996 Fla. App. LEXIS 13134 
(Fla. 3rd DCA 1996).

In an action to revoke a juvenile’s suspended commitment, the trial court erred in basing the juvenile’s revocation solely on 
evidence from the juvenile’s case manager who was told by the school that the juvenile had been suspended due to disciplinary 
problems and school documents verifying the suspension, because the oral evidence and school records were hearsay under Fla. 
Stat. § 90.801. E.C. v. State, 675 So. 2d 192, 1996 Fla. App. LEXIS 5502 (Fla. 4th DCA 1996).

In an action for bank fraud, bank official’s testimony as to what the official told an employee and the official’s written 
memorandum of that conversation were examples of hearsay, as defined by Fla. Stat. § 90.801(1)(c); allowing the evidence in 
also violated Fla. Stat. § 90.614(2), prohibiting admission of prior inconsistent statements of a witness unless the witness was 
first afforded an opportunity to explain or deny the prior statement and the opposing party is afforded an opportunity to 
interrogate him on it. Dietrich v. State, 673 So. 2d 93, 1996 Fla. App. LEXIS 4400 (Fla. 4th DCA 1996).

Tape recording of children made prior to reporting the alleged sexual incidents to the police, which contained highly prejudicial 
statements by the interviewer and the children, constituted inadmissible hearsay evidence under Fla. Stat. § 90.801(1). LeBlanc 
v. State, 619 So. 2d 1021, 1993 Fla. App. LEXIS 4139 (Fla. 3rd DCA 1993).

Proffered testimony regarding what a purported seller of automobile wheel rims allegedly told defendant about their origin and 
why they were so cheap was wrongfully excluded as hearsay under Fla. Stat. § 90.801(1)(c), because the statement was not 
offered to prove the truth of the matter but whether defendant believed what the seller said. Duncan v. State, 616 So. 2d 140, 
1993 Fla. App. LEXIS 3489 (Fla. 1st DCA 1993).

Testimony admitted to prove the truth of the matter asserted—that an assailant had been in a parking lot for a period of time—
went to the issue of whether a corporation was on constructive notice that the assailant had been in the parking lot prior to an 
attack; the testimony was impermissible hearsay under Fla. Stat. § 90.801. Publix Super Markets, Inc. v. Sweet, 579 So. 2d 
244, 1991 Fla. App. LEXIS 3825 (Fla. 3rd DCA 1991).

Phrase “identification of a person after perceiving him” refers to the witness seeing a person after a criminal episode and 
identifying the person as the offender; Fla. Stat. § 90.801(2) is not intended to allow out-of-court statements by a witness to 
others naming the person that the witness believes committed the crime. Stanford v. State, 576 So. 2d 737, 1991 Fla. App. 
LEXIS 403 (Fla. 4th DCA 1991).
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Defendant, who had been convicted of robbery, was entitled to a new trial because the evidence of the perpetrator’s identity 
was not so overwhelming that the jury could not have reached a different conclusion if it had not heard evidence, in violation of 
Fla. Stat. § 90.801(1)(c), that two nontestifying witnesses had identified the defendant as the perpetrator. Graham v. State, 479 
So. 2d 824, 1985 Fla. App. LEXIS 16938 (Fla. 2nd DCA 1985).

Fla. Stat. § 90.801(1)(c) defines hearsay as a statement, other than one made by the declarant while testifying at the trial or 
hearing, offered in evidence to prove the truth of the matter asserted. Spicer v. Metropolitan Dade County, 458 So. 2d 792, 
1984 Fla. App. LEXIS 15564 (Fla. 3rd DCA 1984).

When dairy farm owner and its insurer hired an expert hydrologist to test whether the substance flowing onto neighboring 
landowners’ property was, in fact, liquefied cow manure, and the hydrologist testified that he had taken two core samples 
removed from different areas to a geologist at his firm and had asked the geologist to test the samples, the testimony of the 
hydrologist was inadmissible hearsay pursuant to Fla. Stat. § 90.801(2)(c). Bunyak v. Clyde J. Yancey & Sons Dairy, Inc., 438 
So. 2d 891, 1983 Fla. App. LEXIS 21700 (Fla. 2nd DCA 1983).

Although widow was not incompetent to testify concerning decedent’s actions or nonverbal conduct in tearing up antenuptial 
agreement, it was clear that such testimony was being offered to prove an assertion on the part of decedent and was therefore, 
by definition, hearsay pursuant to Fla. Stat. § 90.801(1)(a); however, because the testimony that decedent destroyed the 
antenuptial agreement was obviously offered to prove decedent’s intent to abandon the agreement, such intent being an issue in 
the lawsuit, the testimony fell within the state of mind exception to the hearsay rule and was admissible pursuant to Fla. Stat. § 
90.803(3). Hulsh v. Hulsh, 431 So. 2d 658, 1983 Fla. App. LEXIS 19296 (Fla. 3rd DCA 1983).

Defendant’s inconsistent exculpatory pre-trial statements were not inadmissible as hearsay, as they were made by defendant 
and were excepted from the hearsay rule by Fla. Stat. § 90.803(18)(a); further, the earlier exculpatory statements were offered 
not to prove the truth of the matters stated, but rather to show the context of defendant’s confession, so they were not hearsay at 
all under Fla. Stat. § 90.801(1)(c). Smith v. State, 424 So. 2d 726, 1982 Fla. LEXIS 2617 (Fla. 1982), cert. denied, 462 U.S. 
1145, 103 S. Ct. 3129, 77 L. Ed. 2d 1379, 1983 U.S. LEXIS 691 (U.S. 1983).

Evidence: Hearsay: Rule Components: Declarants

Florida Court of Appeals concludes that the  Queior v. State, 157 So. 3d 370, 373 (Fla. 2d DCA 2015), panel at a minimum 
erred by rigidly applying the rules of evidence to a violation of probation hearing in violation of the Florida Supreme Court's 
direction in  Cuciak v. State, 410 So. 2d 916, 918, 1982 Fla. LEXIS 2323 (Fla. 1982).Bell v. State, 179 So. 3d 349, 2015 Fla. 
App. LEXIS 14993 (Fla. 5th DCA 2015).

Florida Court of Appeals believes that any person with the minimal training, experience, or both, needed to understand the field 
tests and how to read and explain their results would qualify to testify to the results under  Fla. Stat. § 90.702; to the extent that 
this would even be a close question under  § 90.702, it should not be a question at all in a probation violation hearing where the 
strict rules of evidence can be deviated from.  Bell v. State, 179 So. 3d 349, 2015 Fla. App. LEXIS 14993 (Fla. 5th DCA 2015).

Evidence: Hearsay: Rule Components: Nonverbal Conduct

Defendant’s convictions for first-degree murder were inappropriate because the trial court erred in the admission of a hearsay 
statement made by defendant’s brother, Fla. Stat. § 90.801(1)(c), (1)(a)(2). The brother’s head nod was an out-of-court 
statement introduced by the State as an affirmative response to his father’s question as to whether defendant was involved and 
the brother’s head nod was not introduced to simply attack his credibility; the State wanted the jury to believe in the 
truthfulness of the brother’s prior out-of-court statement. Pierre-Charles v. State, 67 So. 3d 301, 2011 Fla. App. LEXIS 5190 
(Fla. 2nd DCA 2011).

Defendant’s case was reversed for a new trial because the detective did not actually see the conduct he described and his 
testimony depended entirely on the accuracy and believability of statements and nonverbal conduct communicated to him by 
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the child. This evidence was undeniably used to portray out-of-court statements by the victim to the detective for the sole 
purpose of establishing defendant’s guilt. Farinacci v. State, 29 So. 3d 1212, 2010 Fla. App. LEXIS 3325 (Fla. 4th DCA 2010).

Evidence: Hearsay: Rule Components: Statements

Testimony by the victim's sister was not hearsay because, inter alia, the sister did not testify as to the substance of the victim's 
out-of-court statements, the sister's testimony concerned the victim's mental and emotional state, and the State introduced the 
evidence to lay a foundation for evidence of the victim's troubled demeanor when discussing the sexual incident with her sister 
and not to prove the statement's truth. De Los Rios v. State, 193 So. 3d 111, 2016 Fla. App. LEXIS 7959 (Fla. 4th DCA 2016).

Bell v. State's, 40 Fla. L. Weekly D2281 (Fla. 5th Dist. Ct. App. Oct. 9, 2015), reasoning is adopted; defendant's probation 
officer's testimony as to his training and experience and as to the steps he took in testing defendant's urine sample, which led to 
a positive result for cocaine, was based on his personal observations and knowledge and was not hearsay such that the finding 
that defendant violated her probation was sufficiently supported by both hearsay evidence in the form of a laboratory report and 
the non-hearsay evidence of the officer's testimony. Turner v. State, 179 So. 3d 526, 2015 Fla. App. LEXIS 17896 (Fla. 4th 
DCA 2015).

In a murder case, it was not error to find the murder was committed for pecuniary gain because evidence that defendant was 
angry at the victim for causing defendant’s mother to stop supplying defendant with money was admissible, since the evidence 
was not inadmissible hearsay, as the witness providing the evidence did not testify to a particular statement by the victim that 
defendant did not have the opportunity to rebut. Peterson v. State, 94 So. 3d 514, 2012 Fla. LEXIS 963 (Fla. 2012), cert. 
denied, 568 U.S. 1071, 133 S. Ct. 793, 184 L. Ed. 2d 586, 2012 U.S. LEXIS 9581 (U.S. 2012).

Evidence: Hearsay: Rule Components: Truth of Matter Asserted

Several Surgeon General's Reports on cigarettes (Reports) were hearsay because they consisted of multiple levels of out-of-
court statements by several declarants who did not testify at trial, and they bwere offered to prove their truth since the personal 
representative made various factual declarations by directly citing content from the Reports. Philip Morris USA, Inc. v. Pollari, 
2017 Fla. App. LEXIS 12470 (Fla. 4th DCA Aug. 30, 2017).

Although a loan servicer's representative testified that a payment history of the mortgagor's loan was a business record, the 
payment history did not meet the requirements for the business record exception to the hearsay rule and was hearsay as the 
representative was not a competent witness since she was unable to testify to any of the procedures of the prior servicers or to 
the servicer's own procedures to incorporate the prior servicers' records into its own, and she offered no testimony concerning 
the accuracy of the prior servicers' records before they were boarded into the servicer's system. Evans v. HSBC Bank, USA, 
N.A., 2017 Fla. App. LEXIS 6318 (Fla. 2nd DCA May 5, 2017).

Trial court's error in overruling defendant's hearsay objection to the responding officer's testimony was harmless since before 
the error occurred, defendant indicated his defense was not misidentification as he instead conceded that he participated in the 
incident, thus, the responding officer's testimony, recounting the victim's and the victim's friend's descriptions of defendant on 
the night of the incident, did not contribute to the verdict. Johnson v. State, 199 So. 3d 433, 2016 Fla. App. LEXIS 12802 (Fla. 
4th DCA 2016).

Detective's testimony regarding how he learned about the change of a vehicle's registration was inadmissible hearsay, as the 
detective was merely reporting what he had been told by a person or persons unknown at the tag agency, and the evidence was 
offered to prove the truth of the matter asserted, i.e., that defendant changed the registration and tag to avoid detection. Leonard 
v. State, 192 So. 3d 1258, 2016 Fla. App. LEXIS 8937 (Fla. 2nd DCA 2016).

In a manslaughter trial, the trial court erred in admitting testimony that amounted to double hearsay, as the statements were not 
admissible under any exception to the hearsay rule and were relevant only to prove the truth of what the speaker said. Given the 
paucity of the State's evidence, the error was not harmless. Kaseta v. State, 192 So. 3d 697, 2016 Fla. App. LEXIS 8474 (Fla. 
2nd DCA 2016).
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Testimony by the victim's sister was not hearsay because, inter alia, the sister did not testify as to the substance of the victim's 
out-of-court statements, the sister's testimony concerned the victim's mental and emotional state, and the State introduced the 
evidence to lay a foundation for evidence of the victim's troubled demeanor when discussing the sexual incident with her sister 
and not to prove the statement's truth. De Los Rios v. State, 193 So. 3d 111, 2016 Fla. App. LEXIS 7959 (Fla. 4th DCA 2016).

Trial court committed reversible error in admitting hearsay evidence because the investigator’s report was utilized to prove the 
truth of the matter being asserted; that the professor sexually harassed students at the university.  Mootry v. Bethune-Cookman 
Univ., Inc., 186 So. 3d 15, 2016 Fla. App. LEXIS 312 (Fla. 5th DCA 2016).

Trial court reversibly erred by excluding an out-of-court statement of a stockade employee which appellant relied upon and led 
him to believe that he was prevented from reregistering as a sex offender because he had an outstanding warrant; the excluded 
testimony was not being introduced for the truth of the matter asserted but rather for the effect on the listener, and therefore, the 
statement was not hearsay. Jenkins v. State, 189 So. 3d 866, 2015 Fla. App. LEXIS 18811 (Fla. 4th DCA 2015).

In a prosecution for sexual battery on a child and related charges, the trial court abused its discretion in allowing the victim's 
boyfriend to testify that she told him she was raped when she was younger, as the State's asserted non-hearsay basis for 
admission of the evidence--the boyfriend's explanation of why he assisted the victim in making inadmissible recordings of 
defendant's statements to her about his sexual assaults--was irrelevant. McDade v. State, 154 So. 3d 292, 2014 Fla. LEXIS 3681 
(Fla. 2014).

In a juvenile’s prosecution for petit theft, a store officer’s recitation of his co-worker’s statement that a juvenile took a bracelet 
from the store was classic hearsay under Fla. Stat. § 90.801(1)(c), and because this hearsay statement was the only evidence of 
the theft, other than an unsigned acknowledgment of guilt form, its admission was not harmless. It was not admissible to prove 
a logical sequence of events. J.B. v. State, 2014 Fla. App. LEXIS 141 (Fla. 4th DCA Jan. 8, 2014).

Defendant’s conviction for first-degree murder was appropriate because most of the text messages from defendant’s phone 
admitted into evidence were not hearsay since they were not offered to prove the truth of the matter asserted under Fla. Stat. § 
90.801(1)(c) but instead were admitted to show the course of his conduct and were relevant to motive. Also, some of his 
statements in the text messages were admissible under Fla. Stat. § 90.803(18)(a), such as his text message to a friend stating 
that defendant was aware that his wife wanted a divorce and that he was concerned that her mother was encouraging that 
decision. Jean-Philippe v. State, 123 So. 3d 1071, 2013 Fla. LEXIS 1183 (Fla. 2013), cert. denied, 134 S. Ct. 1519, 188 L. Ed. 
2d 454, 2014 U.S. LEXIS 1862 (U.S. 2014).

Trial court erred in excluding from evidence a recorded jailhouse interview between an officer and the driver of a vehicle in 
which defendant was a passenger. The recording was not hearsay under Fla. Stat. § 90.801(1)(c) as it was not offered to prove 
the truth of the matters contained in the “statement”; rather, the statements were important because of how they were made, 
supporting the defense theory that the officer supplied the driver with the testimony that the State wanted so that, at trial, the 
driver would merely repeat this version of the facts. Massey v. State, 109 So. 3d 324, 2013 Fla. App. LEXIS 4409 (Fla. 4th 
DCA 2013).

Statements made by the victim to defendant during a phone conversation were not hearsay and were admissible as the first 
phone call was offered not to prove the truth of its contents—that the victim was scared because she had just had a fight with 
her roommate—but to show why defendant returned to the hotel where the victim was and what he expected to encounter when 
he returned. The contents of the second phone call—“You better come get this bitch”—was not offered to prove that the 
roommate was a bitch but to explain why defendant returned to the hotel. Dixon v. State, 107 So. 3d 527, 2013 Fla. App. LEXIS 
2791 (Fla. 4th DCA 2013).

In defendant’s prosecution for driving while defendant’s license was permanently revoked, it was error to bar defendant’s 
testimony about what government officials told defendant about the reinstatement of defendant’s driving privilege because, (1) 
under Fla. Stat. § 90.801(1)(c), this was only offered to show defendant’s good-faith belief that defendant’s privilege was 
reinstated, and (2) the testimony was relevant to defendant’s only defense. Velcofski v. State, 96 So. 3d 1069, 2012 Fla. App. 
LEXIS 14852 (Fla. 4th DCA 2012).
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Statements offered by an arresting officer at a hearing on defendant’s motion to suppress evidence seized from him following 
his arrest were not hearsay because they were not offered to prove the truth of the statements but to show what information the 
arresting officer had when making his probable cause determination. State v. Littles, 68 So. 3d 976, 2011 Fla. App. LEXIS 
13901 (Fla. 5th DCA 2011).

Defendant’s convictions for first-degree murder were inappropriate because the trial court erred in the admission of a hearsay 
statement made by defendant’s brother, Fla. Stat. § 90.801(1)(c), (1)(a)(2). The brother’s head nod was an out-of-court 
statement introduced by the State as an affirmative response to his father’s question as to whether defendant was involved and 
the brother’s head nod was not introduced to simply attack his credibility; the State wanted the jury to believe in the 
truthfulness of the brother’s prior out-of-court statement. Pierre-Charles v. State, 67 So. 3d 301, 2011 Fla. App. LEXIS 5190 
(Fla. 2nd DCA 2011).

Victim’s e-mails to defendant were not hearsay under Fla. Stat. § 90.801(1)(c) because they were offered not for the truth of 
the matters they contained but to establish the effect that the statements had on appellant, the recipient of the e-mails. The 
victim’s e-mails to defendant were admissible to establish a motive for the homicide, the sudden deterioration of defendant’s 
intense relationship with the victim, and the state offered the statements not for their truth, but to demonstrate their impact on 
defendant. Eugene v. State, 53 So. 3d 1104, 2011 Fla. App. LEXIS 573 (Fla. 4th DCA 2011).

Defendant’s convictions for first-degree murder and kidnapping were proper because testimony was not offered to prove the 
truth of the matter asserted, which was whether defendant had threatened a witness; accordingly, it was not hearsay, Fla. Stat. § 
90.801(1)(c). Jackson v. State, 25 So. 3d 518, 2009 Fla. LEXIS 1577 (Fla. 2009), cert. denied, 560 U.S. 969, 130 S. Ct. 3420, 
177 L. Ed. 2d 332, 2010 U.S. LEXIS 4850 (U.S. 2010).

As the State did not introduce a report to prove the truth of the matter asserted, i.e., that defendant killed an earlier victim, but 
to show that defendant had knowledge about a victim being a witness against him and that gave him a motive to have her 
killed, the report was admissible under Fla. Stat. § 90.801(1)(c). Smith v. State, 7 So. 3d 473, 2009 Fla. LEXIS 405 (Fla. 2009).

Trial court erred in denying admission of an application for title in a case charging defendant with theft of a trailer because the 
application was not offered to show who was the true owner of the trailer, but rather it was offered to show that defendant had a 
good faith belief that a friend who had asked him to pick the trailer up in fact owned the trailer to disprove the element of 
intent; thus the application was not offered for the truth of the matter it asserted under Fla. Stat. § 90.801(1)(c). Camerlengo v. 
State, 989 So. 2d 740, 2008 Fla. App. LEXIS 13843 (Fla. 4th DCA 2008).

Child protection team interviewer’s testimony did not involve hearsay because the child’s out-of-court statements were not 
being offered to prove the truth of the matters asserted in the child’s responses to the questions posed, under Fla. Stat. § 
90.801(1)(c); rather, the child’s responses were offered to show that the child could accurately relate to others matters that she 
personally observed. Lugo v. State, 971 So. 2d 183, 2007 Fla. App. LEXIS 20537 (Fla. 5th DCA 2007).

Because the state of mind of the officers involved in investigating a BOLO was immaterial to the offenses charged against 
defendant and, even if the contents of the two BOLOs admitted was not used to prove the truth of the matter asserted, said 
contents were not relevant to establish a logical sequence of events, nor was the reason why officers arrived at the scene 
material to any issue in the case. Even though the State suggested that the contents of the BOLOs was necessary to show that 
the officers were engaged in a legal duty, the mere statement that they were investigating a BOLO report would have sufficed 
to provide them with the authority to approach defendant. Tillman v. State, 964 So. 2d 785, 2007 Fla. App. LEXIS 14304 (Fla. 
4th DCA 2007).

Because defendant sought to introduce an exculpatory statement for the truth of the matter stated, it was inadmissible hearsay; 
because the charging document did not contain the elements of petit theft, the trial court did not err in denying defendant’s Fla. 
R. Crim. P. 3.510 request for a lesser-included offense instruction. Stafford v. State, 956 So. 2d 525, 2007 Fla. App. LEXIS 
7106 (Fla. 4th DCA 2007), cert. denied, 552 U.S. 958, 128 S. Ct. 395, 169 L. Ed. 2d 278, 2007 U.S. LEXIS 11343 (U.S. 2007).

Because defendant’s motive to attempt a robbery of the murder victim was both material and relevant, and a statement 
regarding whether the victim possessed $ 10,000 in cash was introduced to prove defendant’s motive, it was not hearsay under 
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Fla. Stat. § 90.801(1)(c); thus, the trial court did not err in admitting the testimony. Watts v. State, 953 So. 2d 776, 2007 Fla. 
App. LEXIS 6118 (Fla. 4th DCA 2007).

Where a cardiologist testified that a radiologist informed him of a Type I dissection, the statement was not hearsay because it 
was not offered to show the truth of the matter asserted, that the patient had the dissection, but, rather, to show that the 
cardiologist had notice of the dissection. Dorsey v. Reddy, 931 So. 2d 259, 2006 Fla. App. LEXIS 10372 (Fla. 5th DCA 2006).

Trial court properly excluded statements by a witness whom defendant alleged committed the crimes for which he was on trial, 
as defendant sought to introduce the statements for the truth of the matter asserted, that is, regarding the location of the witness 
at the times that the crimes were committed. Reynolds v. State, 934 So. 2d 1128, 2006 Fla. LEXIS 888 (Fla. 2006), cert. denied, 
549 U.S. 1122, 127 S. Ct. 943, 166 L. Ed. 2d 721, 2007 U.S. LEXIS 199 (U.S. 2007).

Evidence: Hearsay: Unavailability: General Overview

Trial court abused its discretion in admitting law enforcement officers’ testimony regarding the out-of-court statements of two 
unavailable witnesses because the hearsay evidence was inadmissible. and the State should have taken steps to preserve the 
testimony of the witnesses before they returned to their country; the hearsay testimony was the foundation of the State’s 
identification case. Battle v. State, 19 So. 3d 1045, 2009 Fla. App. LEXIS 14520 (Fla. 4th DCA 2009).

Law enforcement officer’s testimony regarding statements that two individuals gave to him would have constituted hearsay 
since they were available to testify; the fact that their testimony was not favorable to the defendant did not render them 
“unavailable” witnesses or otherwise incompetent to testify. Halsey v. Crosby, 2005 U.S. Dist. LEXIS 37812 (M.D. Fla. Apr. 7, 
2005).

Evidence: Hearsay: Unavailability: Absence of Declarants

Because the trial court erred by admitting hearsay testimony, as the victim’s statement was testimonial but defendant had no 
sufficient opportunity to cross-examine the victim on that statement and the State did not demonstrate that the victim was not 
available to testify, defendant’s conviction for aggravated battery had to be reversed and the matter remanded for a new trial. 
Manuel v. State, 16 So. 3d 833, 2005 Fla. App. LEXIS 7074 (Fla. 1st DCA 2005).

Trial court committed reversible error by admitting the hearsay testimony of a police officer which stated a confidential 
informant had identified defendant as selling cocaine, the very crime for which defendant was convicted. Hurst v. State, 842 
So. 2d 1041, 2003 Fla. App. LEXIS 5687 (Fla. 4th DCA 2003).

Under Fla. Stat. § 90.801, trial court erred in permitting officer to testify that a witness, who was not called to testify at trial, 
had given the officer a description of a robbery suspect that was similar to that given by another witness and the victim. Harrell 
v. State, 647 So. 2d 1016, 1994 Fla. App. LEXIS 12406 (Fla. 4th DCA 1994).

Evidence: Illegal Eavesdropping: Interception of Information

In a prosecution for sexual battery on a child and related charges, the trial court abused its discretion in allowing the victim's 
boyfriend to testify that she told him she was raped when she was younger, as the State's asserted non-hearsay basis for 
admission of the evidence--the boyfriend's explanation of why he assisted the victim in making inadmissible recordings of 
defendant's statements to her about his sexual assaults--was irrelevant. McDade v. State, 154 So. 3d 292, 2014 Fla. LEXIS 3681 
(Fla. 2014).

Evidence: Inferences & Presumptions: Inferences
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Trial court erred in prohibiting the use of the co-defendant’s statements in the penalty phase of the capital defendant’s trial 
because the statements were admissible pursuant to Fla. Stat. § 90.801(1)(c) as the defense counsel was trying to show that the 
co-defendant knew the victims and that the co-defendant’s conduct decreased the capital defendant’s culpability. Colina v. 
State, 570 So. 2d 929, 1990 Fla. LEXIS 1617 (Fla. 1990).

Evidence: Judicial Notice: Adjudicative Facts: Proceedings in Other Courts

As the trial court could not properly take judicial notice of a bank's affidavits in the court file showing its alleged compliance 
with a mortgage provision requiring it to give the mortgagor notice of the default, since they were hearsay, it erred in denying 
her motion to dismiss for the bank's failure to prove compliance with that notice provision, which was a condition precedent to 
foreclosing on the mortgage. Holt v. Calchas, LLC, 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

In its foreclosure action, a bank failed to prove compliance with the mortgage's requirement to provide appellant with notice of 
the default and the action required to cure it; although the court properly took judicial notice of the court file, it erred in 
considering affidavits in that file purporting to show the bank's compliance with the notice requirement because the affidavits 
were hearsay and it should have sustained appellant's objection to their admission. Holt v. Calchas, LLC, 2014 Fla. App. LEXIS 
18081 (Fla. 4th DCA Nov. 5, 2014), op. withdrawn, sub. op., 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

In a medical malpractice case, the trial court erred in admitting shelter orders pertaining to the patient from the Department of 
Children and Families by taking judicial notice of them pursuant to §§ 90.202(6) and 90.203, Fla. Stat., because judicial notice 
was not an exception to the rule prohibiting admission of hearsay evidence, § 90.801(1)(c), Fla. Stat., and the hearsay within 
hearsay, § 90.805, Fla. Stat., that was within the shelter orders. Hartong v. Bernhart, 128 So. 3d 858, 2013 Fla. App. LEXIS 
19439 (Fla. 5th DCA 2013).

Evidence: Procedural Considerations: Curative Admissibility

While it may have been true that there were additional reasons that the co-defendant was not charged and that the sergeant did 
not reveal the full extent of the co-defendant’s cooperation on cross-examination, his answer was not misleading or so 
incomplete as to be unfair; therefore, the door was not opened to the admission of hearsay to explain, qualify, or limit his 
answers, and because defense counsel did not open the door to that testimony, the trial court should have sustained his hearsay 
objections. Redd v. State, 49 So. 3d 329, 2010 Fla. App. LEXIS 18654 (Fla. 1st DCA 2010).

Evidence: Procedural Considerations: Exclusion & Preservation by Prosecutor

Trial court committed reversible error by erroneously excluding defendant’s non-hearsay statement that he declined an offer to 
sell marijuana to an informant, as: (1) such was offered to show that he was not involved in the commission of the crime; (2) 
such was highly relevant and crucial to his defense that he did not participate in the crime, but that another acted alone; and (3) 
the appeals court could not say beyond a reasonable doubt that the exclusion of defendant’s statement did not contribute to the 
jury’s verdict. Burkey v. State, 922 So. 2d 1033, 2006 Fla. App. LEXIS 2772 (Fla. 4th DCA 2006).

Trial court had discretion to admit a child victim’s prior consistent statement to rehabilitate her, pursuant to Fla. Stat. § 
90.801(2)(b), when she was impeached with prior inconsistent statements in a prosecution for lewd and lascivious acts in the 
child’s presence. Monday v. State, 792 So. 2d 1278, 2001 Fla. App. LEXIS 12523 (Fla. 1st DCA 2001).

The term “deposition” in Fla. Stat. § 90.801(2)(a) does not include discovery depositions; to permit the use of discovery 
depositions as substantive evidence would discourage and chill the use of discovery depositions and would limit the criminal 
pre-trial discovery process. State v. Green, 667 So. 2d 756, 1995 Fla. LEXIS 2040 (Fla. 1995), overruled,  Beber v. State, 853 
So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Defendant’s prior testimony at the trial of his codefendant, that he alone was responsible for the beating death of the victim, 
was prior inconsistent testimony meeting the requirements of Fla. Stat. § 90.801(2)(a) and was admissible; the prior testimony 
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was also admissible to support the state’s case and to rebut a defense. Thompson v. State, 619 So. 2d 261, 1993 Fla. LEXIS 587 
(Fla. 1993), cert. denied, 510 U.S. 966, 114 S. Ct. 445, 126 L. Ed. 2d 378, 1993 U.S. LEXIS 7020 (U.S. 1993).

Evidence against convict not given under oath subject to the penalty of perjury at trial or some other proceeding under Fla. Stat. 
§ 90.801(2)(a) was admissible where convict did not argue admissibility to the trial court, and it properly considered the 
evidence in correctly denying the motion for judgment of acquittal. Jackson v. State, 603 So. 2d 670, 1992 Fla. App. LEXIS 
8630 (Fla. 4th DCA 1992).

Where the State introduced an edited statement that defendant made to the police, defendant was entitled to present to the jury 
those portions of the statement that supported defendant’s claim of innocence. Morrison v. State, 546 So. 2d 102, 1989 Fla. 
App. LEXIS 3803 (Fla. 4th DCA 1989).

Evidence: Procedural Considerations: Preliminary Questions: Admissibility of Evidence: General Overview

In a foreclosure action, as the bank's employee testified about loan information kept by a previous note holder, but did not 
testify that the bank had any mechanisms in place for checking the accuracy of that information, he did not provide the proper 
foundation for admission of the payment history under the business records exception to the hearsay rule, and the trial court 
erred by admitting it into evidence. Holt v. Calchas, LLC, 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

In a foreclosure action, the court erred by admitting into evidence, over appellant's hearsay objection, records purporting to 
show her payment history; as it was unknown whether the witness through whom the records were offered had personal 
knowledge as to accuracy of the figures in the records, the bank did not provide information sufficient to satisfy the business 
records hearsay exception. Holt v. Calchas, LLC, 2014 Fla. App. LEXIS 18081 (Fla. 4th DCA Nov. 5, 2014), op. withdrawn, 
sub. op., 155 So. 3d 499, 2015 Fla. App. LEXIS 1039 (Fla. 4th DCA 2015).

Evidence: Procedural Considerations: Weight & Sufficiency

Issuance of an injunction for protection against domestic violence for the parties’ daughter was not supported by competent, 
substantial evidence, as the father’s testimony was based on unsubstantiated allegations from his daughter’s letter, and an 
expert had not been qualified to testify as to his concerns about the daughter’s safety. Brilhart v. Brilhart, 116 So. 3d 617, 2013 
Fla. App. LEXIS 10703 (Fla. 2nd DCA 2013).

Prior inconsistent statement admitted pursuant to Fla. Stat. § 90.801(2)(a) was insufficient evidence to sustain a second-degree 
murder conviction, where it was the only substantive evidence of guilt. State v. Moore, 485 So. 2d 1279, 1986 Fla. LEXIS 2049 
(Fla. 1986), overruled,  Beber v. State, 853 So. 2d 576, 2003 Fla. App. LEXIS 13286 (Fla. 5th DCA 2003).

Evidence: Relevance: General Overview

Trial court did not err in allowing a video of the victim’s identification of defendant and evidence of defendant’s gang 
membership because the video documented the victim’s certainty about his identification of defendant, the victim testified at 
trial and was subject to cross-examination under Fla. Stat. § 90.801(2)(c), and evidence of defendant’s membership in the gang 
was relevant and permissible. Crouse v. State, 101 So. 3d 901, 2012 Fla. App. LEXIS 20193 (Fla. 4th DCA 2012).

Evidence: Relevance: Confusion, Prejudice & Waste of Time

In a prosecution for trafficking in cocaine, the trial court erred in admitting testimony that a police officer knew defendant from 
his long experience in law enforcement and in allowing the officer to identify defendant in court as the officer did not witness 
the drug transaction at issue, and thus, his ability to identify defendant in court was of little or no probative value. This error 
was compounded when same officer was permitted to offer hearsay testimony under Fla. Stat. § 90.801(1)(c) (2006) that the 
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confidential informant, who was involved in the drug transaction but who did not testify at trial, identified the seller as 
defendant; thus, a new trial was required. Alcantar v. State, 987 So. 2d 822, 2008 Fla. App. LEXIS 12141 (Fla. 2nd DCA 2008).

Evidence: Scientific Evidence: Autopsies

With regard to defendant's murder conviction, since the medical examiner who performed the autopsy of the victim did not 
testify at trial and appellant was not provided a prior opportunity to cross-examine him, it was error to admit the report into 
evidence but the error was harmless since its admission did not affect the outcome of the trial. Rosario v. State, 175 So. 3d 843, 
2015 Fla. App. LEXIS 12848 (Fla. 5th DCA 2015).

Autopsy report is testimonial hearsay under the Confrontation Clause, U.S. Const. amend. VI, as such autopsy reports are 
admitted for the truth of the matter asserted, include solemn declarations or affirmations of fact, and are prepared for the 
primary purpose of establishing some fact that is likely to be used at trial. Rosario v. State, 175 So. 3d 843, 2015 Fla. App. 
LEXIS 12848 (Fla. 5th DCA 2015).

Evidence: Scientific Evidence: DNA

Report showing that defendant’s DNA was not found at the crime scene was properly introduced by defendant under Fla. Stat. 
§ 90.803(6)(a), the business record exception to the hearsay rule, as there was no error in the affidavits used as the predicate 
for its admission, and the State failed to demonstrate that the report, prepared by its own retained expert, was not trustworthy. 
Shorter v. State, 98 So. 3d 685, 2012 Fla. App. LEXIS 16720 (Fla. 4th DCA 2012).

Evidence: Testimony: Credibility: General Overview

Because a police officer was not present when an alleged aggravated battery occurred, the officer was not personally familiar 
with what took place; therefore, the trial court erred in allowing the officer to testify that the hearsay statement of a witness was 
consistent with what took place. Sankar v. State, 928 So. 2d 1265, 2006 Fla. App. LEXIS 8127 (Fla. 4th DCA 2006).

Trial court’s admission of a police detective’s testimony regarding the “mirroring” of two other State witnesses’ testimonies 
violated both Fla. Stat. § 90.701 and Fla. Stat. § 90.801, as: (1) the testimony amounted to an improper bolstering of the 
State’s witnesses; (2) the jurors could draw their own conclusions by properly admitting the evidence upon which the 
conclusion was based; and (3) the error was not harmless, because the credibility of the two witnesses was critical, especially 
considering the defense’s theory that without one witness’ manufactured statement, defendant could not be connected with the 
crime, and the prosecutor continued to improperly bolster the State’s witnesses with the impermissible hearsay testimony in 
closing argument. Essex v. State, 917 So. 2d 953, 2005 Fla. App. LEXIS 20022 (Fla. 4th DCA 2005).

Testimony from the attorney for a murder-for-hire suspect who had committed suicide, regarding the details he learned about 
his client’s romantic involvement with the State’s key witness against another defendant, even if it was hearsay, would likely 
have been admitted for impeachment purposes, not to prove the truth of the matter asserted. Mordenti v. State, 894 So. 2d 161, 
2004 Fla. LEXIS 2253 (Fla. 2004).

A statement that is offered to impeach or rehabilitate a witness is not hearsay as defined in Fla. Stat. § 90.801(1), because it is 
not offered to prove the truth of the matter asserted. Monday v. State, 792 So. 2d 1278, 2001 Fla. App. LEXIS 12523 (Fla. 1st 
DCA 2001).

Evidence: Testimony: Credibility: Impeachment: Convictions: General Overview

It was reversible error to prevent defendant from presenting evidence that would have impeached the credibility of an alleged 
stalking victim’s parent as a prosecution witness; the witness’s initial description of the stalker when speaking to police could 
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have impeached a subsequent identification of defendant as the stalker, and would not have been hearsay when introduced for 
that purpose. McCray v. State, 919 So. 2d 647, 2006 Fla. App. LEXIS 811 (Fla. 1st DCA 2006).

Evidence: Testimony: Credibility: Impeachment: Prior Inconsistent Statements

Trial counsel was not ineffective for failing to use a witness's deposition to impeach her testimony that she spoke on the phone 
with defendant only once on December 9, 1992 because the deposition did not establish that she and defendant spoke twice on 
December 9, as the witness did not specify how late she returned home and exactly when she received a call from defendant, 
and therefore the deposition could not have been used as a prior inconsistent statement. Davis v. State, 136 So. 3d 1169, 2014 
Fla. LEXIS 1212 (Fla. 2014).

Evidence: Testimony: Examination: General Overview

Prior consistent statements of a co-defendant were admissible to corroborate the co-defendant’s prior testimony against a 
defendant who was charged with sexual battery under Fla. Stat. § 90.801(2)(b) because the prior consistent statements were 
made before the existence of a fact said to indicate the witness’ bias, interest, corruption, or other motive to falsify, and were 
entirely consistent with the witness’ trial testimony in chief. McElveen v. State, 415 So. 2d 746, 1982 Fla. App. LEXIS 20034 
(Fla. 1st DCA 1982).

Evidence: Testimony: Examination: Cross-Examination: Scope

State’s questions, on direct, were broad enough to allow defendant’s counsel to cross-examine the witness regarding both her 
initial out-of-court identification and the later identification when shown a photo line-up. Polite v. State, 41 So. 3d 935, 2010 
Fla. App. LEXIS 10455 (Fla. 5th DCA 2010), quashed, 116 So. 3d 270, 2013 Fla. LEXIS 1163 (Fla. 2013).

Evidence: Testimony: Experts: General Overview

Document purporting to be husband’s job resignation was, under Fla. Stat. § 90.801(1)(a), inadmissible hearsay in an 
automobile trial where husband never testified and the document never qualified under the business record exception, and an 
expert witness could not serve as a conduit for placing the inadmissible document into evidence. Fletcher v. McEwen, 561 So. 
2d 616, 1990 Fla. App. LEXIS 2973 (Fla. 4th DCA 1990).

Family Law: Delinquency & Dependency: Dependency Proceedings

Order adjudicating a mother’s children dependent under Fla. Stat. § 39.01(15)(f) was not supported by competent, substantial 
evidence because the Department presented insufficient evidence to prove that the mother’s ability to care for her children and 
maintain employment was impaired by alcohol and drug use; the only evidence of the mother’s alleged illegal substance abuse 
was the result of a single urine screen as testified to by a child protective investigator, who neither administered the test, 
performed the chemical analysis, or interpreted the results, and that testimony was hearsay and insufficient to lay the necessary 
predicate to introduce the lab report containing the drug test results under Fla. Stat. § 90.803(6)(a). S.S. v. Dep't of Children & 
Families, 81 So. 3d 618, 2012 Fla. App. LEXIS 3806 (Fla. 1st DCA 2012).

Trial court erred in adjudicating a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the trial court improperly admitted one of the children’s out-of-court 
statements to a child protective investigator that the father treated a daughter differently and that the mother and father argued 
and pushed furniture around the family home because the child did not testify at trial, and the Department of Children and 
Family Services did not satisfy the requirements of § 90.803(23), Fla. Stat. for the admission of the child’s statements as the 
out-of-court statements of a child victim. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 
2010 Fla. App. LEXIS 9130 (Fla. 2nd DCA 2010).
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Trial court erred in adjudicating a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay; the mother’s hearsay out-of-court statements to a child protective 
investigator and a police officer about prior domestic violence were not admissible against the father under § 90.803(18)(a)-
(c), Fla. Stat., because he did not make them, and he did not manifest an adoption or belief in them or authorize the mother to 
make them on his behalf. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 2010 Fla. App. 
LEXIS 9130 (Fla. 2nd DCA 2010).

Trial court erred in adjudicated a father’s minor children to be dependent because virtually all of the evidence that the trial 
court relied on for its findings was inadmissible hearsay, and although the father’s daughter recanted her prior statements that 
the father had struck her intentionally. the testimony of a child protective investigator and a police officer that the daughter 
previously stated that the father intentionally struck her was improperly admitted as substantive evidence; the daughter’s 
statements were not admissible as substantive evidence and could only be used for impeachment because the evidence at trial 
did not reflect that her prior statements were sworn or otherwise met the requirements of § 90.801(2)(a), Fla. Stat., and the 
requirements for the admission of her statements as the out-of-court statements of a child victim under § 90.803(23), Fla. Stat., 
were not met. R.K. v. Dep't of Children & Family Servs. (In the Interest of R.K.), 38 So. 3d 859, 2010 Fla. App. LEXIS 9130 
(Fla. 2nd DCA 2010).

Family Law: Family Protection & Welfare: Children: Abuse, Endangerment & Neglect

Issuance of an injunction for protection against domestic violence for the parties’ daughter was not supported by competent, 
substantial evidence, as the father’s testimony was based on unsubstantiated allegations from his daughter’s letter, and an 
expert had not been qualified to testify as to his concerns about the daughter’s safety. Brilhart v. Brilhart, 116 So. 3d 617, 2013 
Fla. App. LEXIS 10703 (Fla. 2nd DCA 2013).

Labor & Employment Law: Disability & Unemployment Insurance: Unemployment Compensation: Benefit 
Entitlements

Although the employer had the right to terminate the employee, hearsay evidence was insufficient to prove misconduct 
connected with work so as to deny the employee unemployment compensation benefits. Gomez v. Unemployment Appeals 
Comm'n, 884 So. 2d 1033, 2004 Fla. App. LEXIS 14974 (Fla. 2nd DCA 2004).

Transportation Law: Private Vehicles: Vehicle Registration: License Plates: Temporary Plates

Date written on defendant’s temporary vehicle tag was an out-of-court written assertion from an unknown person regarding the 
date the temporary tag was to expire; an officer’s testimony concerning that alleged date was testimony repeating that out-of-
court statement in an effort to prove the truth of the matter asserted, i.e., that the date he saw written on the temporary tag was, 
in fact, its expiration date, and, thus, the testimony concerning that date was hearsay that did not fall within any of the 
recognized hearsay exceptions, and it should have been excluded. Since this legally insufficient evidence was the only evidence 
offered to prove that defendant was unlawfully using a temporary tag, the trial court should have granted defendant’s motion 
for judgment of acquittal on this charge. Riggins v. State, 67 So. 3d 244, 2010 Fla. App. LEXIS 17177 (Fla. 2nd DCA 2010).

Workers' Compensation & SSDI: Administrative Proceedings: Evidence: General Overview

Investigator’s testimony that businesses denied that workers’ compensation claimant had applied for employment was 
inadmissible hearsay under Fla. Stat. § 90.801, and Fla. Stat. § 440.29(1) did not except workers’ compensation hearings from 
the applicability of the rules of evidence. Odom v. Wekiva Concrete Products, 443 So. 2d 331, 1983 Fla. App. LEXIS 25321 
(Fla. 1st DCA 1983).
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Winter 2004, 31 Fla. St. U.L. Rev. 335.

Treatises

Florida Evidence Manual, Chapter 6 Witnesses, § 90.608.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 6 Witnesses, § 90.614.01 Text of the Rule.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.801.01 Text of the Rule.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.803.01 Text of the Rule and Analysis.

Florida Evidence Manual, Chapter 8 Hearsay, § 90.805.01 Text of the Rule.

Florida Family Law, Division IV Dissolution of Marriage, Chapter 32 Parental Responsibility and Timesharing, Part I. Legal 
Background, C. Basis for Determinations of Parental Responsibility and Timesharing, § 32.21 Factors Considered by Court.

Florida Family Law, Division IV Dissolution of Marriage, Chapter 57A Electronic Lawyering, § 57A.05 Admissibility of 
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Prior Consistent Statements Offered for Rehabilitation Only.

Evidence in Florida, Chapter 8. Hearsay Rule, IV. Evidence Under F.S. 90.801, D. [§ 8.23] Statements of Identification.
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Evidence in Florida, Chapter 9. Hearsay Exceptions, I. Functional Approach to Hearsay Problems, A. [§ 9.1] Hearsay Defined.

Evidence in Florida, Chapter 9. Hearsay Exceptions, I. Functional Approach to Hearsay Problems, B. [§ 9.2] General 
Categories of Out-of-Court Statements.

Evidence in Florida, Chapter 9. Hearsay Exceptions, I. Functional Approach to Hearsay Problems, C. [§ 9.3] Out-of-Court 
Statements and the Hierarchy of Persuasion.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 2. Spontaneous Statements, a. [§ 9.42] In General.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, C. Spontaneous Statements and Excited Utterances, 2. Spontaneous Statements, b. [§ 9.43] Spontaneity 
Requirement.

Evidence in Florida, Chapter 9. Hearsay Exceptions, III. Common Hearsay Exceptions Not Conditioned on Declarant’s 
Unavailability, I. Statements of Child Victim of Sexual Abuse, 5. [§ 9.84] Relationship of Child Victim’s Statements to Other 
Hearsay Provisions.

Evidence in Florida, Chapter 10. Real and Demonstrative Evidence, III. Issues Related to Specific Types of Real and 
Demonstrative Evidence, D. Maps, Sketches, and Diagrams, 3. [§ 10.21] Forensic Artists’ Sketches and Composite Drawings.

Evidence in Florida, Chapter 13. Florida Trial Objections, Specific Objections.

Wrestling with Crawford v. Washington and the New Constitutional Law of Confrontation, by John F. Yetter, October, 2004, 
78 Fla. Bar J. 26.

Administrative Law: Agency Substantive Jurisdiction—The More Things Change., by Robert C. Downie II, June, 2002, 76 
Fla. Bar J. 79.

Family Law: The Care and Feeding of an Expert Witness, by Judge Seymour Benson, July/August, 1996, 70 Fla. Bar J. 44.

Florida Juvenile Law and Practice, Chapter 1. History and Philosophy of the Juvenile Court, II. Philosophy, B. Florida, 5. 
Dependency System, a. [§ 1.22] In General.

Florida Juvenile Law and Practice, Chapter 7. Adjudicatory Hearing in Delinquency Cases, III. The Hearing, F. [§ 7.19] Right 
to Cross-Examination and Confrontation.

Business Litigation in Florida, 11 Pretrial Preparation and Trial Procedures; Direct Examination, Cross-Examination, Redirect, 
and Rebuttal, IV. Redirect Examination, B. [§ 11.31] Use Of Prior Consistent Statements On Redirect Examination.

Business Litigation in Florida, 11 Pretrial Preparation and Trial Procedures; Direct Examination, Cross-Examination, Redirect, 
and Rebuttal, V. Rebuttal, A. [§ 11.34] Admissibility.

Business Litigation in Florida, 11 Pretrial Preparation and Trial Procedures; Direct Examination, Cross-Examination, Redirect, 
and Rebuttal, VII. Use of Depositions At Trial, A. [§ 11.48] In General.

Florida Civil Trial Practice, 9 Exclusion of Witnesses and Limitations on Testimony, IV. Limitations on Testimony, E. 
Hearsay, 1. [§ 9.27] In General.

 Florida Civil Trial Practice, 13 Documentary Evidence, III. Admissibility of Documents and Use At Trial, B. [§ 13.18] Use of 
Documents At Trial.

Florida Civil Trial Practice, 13 Documentary Evidence, IV. Forms, D. [§ 13.32] Suggested Questions To Establish Foundation 
For Email Message Received By Proponent.
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